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MCAA

Mechanical Contractors Association of America

Dear MCAA members,

The law firm of Cohen and Seglias has put together the following “COVID-19” 1.0
package for contractor members to use as the situation dictates for protection and to
ensure relief — time, money, etc. This packet is for the use of our members. These
forms will need to be edited to a given project’s specific circumstances. This information
is not an endorsement, simply a resource as we navigate these uncertain times as an
industry.

The coronavirus crisis is just beginning to cause effects on the construction industry that
should continue to reverberate for many months, if not longer. To help navigate these
treacherous waters, Cohen Seglias wants to assist its partners in the construction
industry with some helpful forms. First, contractors should conduct a thorough review of
their current contracts to ensure that they are well prepared to ride out the storm. In
doing so, focus on provisions relating to delay, such as the force majeure clause, notice,
and suspension rights. Also, see if your contracts allow for escalation on the cost of
materials.

Once you are aware of the requirements of your contracts, the below forms can be used
for the purpose of delay notification. We have also included language to putin
proposals on private projects. Note: Do not amend bid forms on public projects.

Finally, a number of clients have been requested to provide the project owner or
construction manager with expected costs in case of a suspension, so we have included
a response letter as well as a chart to assist in the breakdown of impact costs.

The forms below for both contractors and subcontractors are as follows:
e Disclaimers

Notice to General Contractor of Potential Delay

Notice to General Contractor of Actual Delay

Notice to Owner of Potential Delay

Notice to Owner of Actual Delay

Proposal Language for Private Bids

Response to Owner Request for Impact

Response to Contractor’'s Request for Impact

Sample List of Impact Costs
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Disclaimers

These materials have been prepared for informational purposes only and should not be
considered legal advice. Cohen Seglias and MCAA make no representations or
warranties regarding any of the information contained herein and you should not rely or
act upon any information provided herein without first consulting with an attorney
qualified to speak to such information. We disclaim any responsibility and liability in
connection with any actions taken, or not taken, based upon the content of these
materials.

By providing information to you, Cohen Seglias does not intend to create a lawyer-client
relationship of any kind and providing this information does not constitute the
establishment of such a relationship. The only way that you can become a client is by
way of written agreement signed by both parties, unless some type of alternative
arrangement is specifically agreed upon between you and a Cohen Seglias attorney.
You should not disclose any confidential information to us by e-mail or otherwise until
we can determine that we have no conflict of interest in representing you.
Communications made before we have expressly agreed to represent you may not be
treated as privileged or confidential and may be subject to disclosure to third persons.

Cohen Seglias is a trade name for Cohen Seglias Pallas Greenhall & Furman, a
Professional Corporation. Although we do not intend these materials to be advertising
for our legal services, it may be considered advertising in some jurisdictions. We seek to
comply with all laws and ethical rules of the jurisdictions where our offices are located
but cannot guarantee that this material meets local requirements throughout the United
States or the world. We do not seek to represent anyone based upon their viewing this
material in a jurisdiction where this material does not conform to local requirements.
This material is not an offer to perform legal services in any jurisdiction other than those
in which we are licensed to practice, as set forth in the individual descriptions of our
lawyers on our website.



Notice to General Contractor of Potential Delay

[Subcontractor’s Letterhead]

Via Email [and however Notice is required to be sent by Subcontract]
Contractor Name
Contractor Address

Re: COVID-19 and Notice of Potential Delay

Dear

Pursuant to Section ____ of our Subcontract, we are required to notify you if we
reasonably anticipate a Delay, which includes a force majeure event like the
Coronavirus pandemic. As you all know, the information from the CDC, World Health
Organization and Federal, State and local government authorities is changing almost
hourly. While [Subcontractor] has not currently experienced any impact, as the COVID-
19 (Coronavirus) health emergency continues to evolve, we have growing concerns
regarding its future impact on our labor force and disruptions to timely delivery of
material. We will certainly continue to keep you apprised of any issues that may develop
during these uncertain times and would welcome the opportunity to work together to
develop risk avoidance and mitigation strategies with you and the Owner.

[Subcontractor] reserves all rights that it has under the Subcontract to an
extension of time for any delay that is caused by this Force Majeure event.



Notice to General Contractor of Actual Delay

[Subcontractor’s Letterhead]

Via Email [and however Notice is required to be sent by Subcontract]
Contractor Name
Contractor Address

Re: COVID-19 and Notice of Delay

Dear

Pursuant to Section ____ of our Subcontract, we are required to notify you if we
are facing a Delay. At this time, [Subcontractor] is being delayed by the Coronavirus
pandemic, which is outside of [Subcontractor’s] control and constitutes a force majeure
event. While the information from the CDC, World Health Organization and Federal,
State and local government authorities is changing almost hourly, [Subcontractor] and
the Project, as a whole, have been impacted by the present COVID-19 health
emergency as follows:

Moreover, we continue to have concerns regarding this virus’ future impact on
our labor force and disruptions to timely delivery of material.

At this time, it is impossible to notify you of the direct impact that the COVID-19
will have on Project costs and schedule. Our suggestion is for [Contractor] to schedule a
teleconference among all of the subcontractors, the Owner and the Architect to discuss
the response to the virus, risk avoidance, mitigation strategies and the impact on the
schedule. Whether you schedule such a call or not, [Subcontractor] will submit its costs
associated with this impact upon the conclusion of this national emergency.

In addition, [Subcontractor] reserves all rights that it has under the Subcontract to
an extension of time for any delay that is caused by this force majeure event.



Notice to Owner of Potential Delay

[Contractor’s Letterhead]

Via Email [and however Notice is required to be sent by Contract]
Owner Name
Owner Address

Re: COVID-19 and Notice of Potential Delay

Dear

Pursuant to Section ____ of our Contract, we are required to notify you if we
reasonably anticipate a Delay, which includes a force majeure event like the
Coronavirus pandemic. As you all know, the information from the CDC, World Health
Organization and Federal, State and local government authorities is changing almost
hourly. While [Contractor] has not currently experienced any impact, as the COVID-19
(Coronavirus) health emergency continues to evolve, we have growing concerns
regarding its future impact on our labor force and disruptions to timely delivery of
material. We will certainly continue to keep you apprised of any issues that may develop
during these uncertain times and would welcome the opportunity to work together to
develop risk avoidance and mitigation strategies with you [and the
Architect/Construction Manager/other prime contractors].

[Contractor] reserves all rights that it has under the Contract to an extension of
time for any delay that is caused by this Force Majeure event.



Notice to Owner of Actual Delay

[Contractor’s Letterhead]

Via Email [and however Notice is required to be sent by Contract]
Owner Name
Owner Address

Re: COVID-19 and Notice of Delay

Dear

Pursuant to Section ____ of our Contract, we are required to notify you if we are
facing a Delay. At this time, [Contractor] is being delayed by the Coronavirus pandemic,
which is outside of [Contractor’s] control and constitutes a force majeure event. While
the information from the CDC, World Health Organization and Federal, State and local
government authorities is changing almost hourly, [Contractor] and the Project, as a
whole, have been impacted by the present COVID-19 health emergency as follows:

Moreover, we continue to have concerns regarding this virus’ future impact on
our labor force and disruptions to timely delivery of material.

At this time, it is impossible to notify you of the direct impact that the COVID-19
will have on Project costs and schedule. Our suggestion is for [Owner] to schedule a
teleconference among [the Architect/Construction Manager/other prime contractors] to
discuss the response to the virus, risk avoidance, mitigation strategies and the impact
on the schedule. Whether you schedule such a call or not, [Contractor] will submit its
costs associated with this impact upon the conclusion of this national emergency.

In addition, [Contractor] reserves all rights that it has under the Contract to an
extension of time for any delay that is caused by this force majeure event.



Proposal Language for Private Bids

NOTICE: THIS PROPOSAL IS CONTINGENT ON A LACK OF IMPACT BY THE
CORONAVIRUS NATIONAL EMERGENCY. Given the existence of the coronavirus
pandemic, [Contractor/Subcontractor] will use its best efforts to staff and supply this
project to be meet the scheduled completion date. However, [Contractor/Subcontractor]
reserves its right to seek an excusable extension of time if [Contractor/Subcontractor] or
its subcontractors and suppliers are unable to maintain planned crew sizes due to the
illness, supply shortages or governmental restraints on business, travel and/or
assembly. To the extent that the project is suspended pursuant to the terms of the
proposed [Contract/Subcontract], we intend to seek additional costs associated with the

suspension.



Response to Owner Request for Impact

[Contractor’s Letterhead]

Via Email [and however Notice is required to be sent by Contract]
Owner Name
Owner Address

Re: COVID-19 and Request for Quantification of Impacts

Dear

Thank you for your [letter/email/phone call] of , 2020, requesting
[Contractor] to provide [Owner] with expected impacts to the Project caused by the
coronavirus pandemic. At this time, it is impossible to notify you of the entire, direct
impact that the COVID-19 will have on Project costs and schedule. With that said,
[Contractor] is attaching to this correspondence a list of its weekly general condition
costs. [Owner] should note that this listing does not include any inefficiencies caused by
the [slowdown/suspension] of the Work or any suspension related costs, including but
not limited to, any general condition costs of our subcontractors, or charges from our
suppliers relating to warehousing.

Since this national emergency will have an impact to the critical path of the
Project, we must assume a day-for-day extension to both the substantial and final
completion dates. As the impact of COVID-19 on the Project winds down, we should
consider the use of a recovery schedule. If acceleration is needed, however,
[Contractor] will attempt to limit the additional costs as best as possible.

We will certainly continue to keep you apprised of any issues that may develop
during these uncertain times, and would welcome the opportunity to work together to
develop risk avoidance and mitigation strategies with you [and the
Architect/Construction Manager/other prime contractors]. In addition, [Contractor]
reserves all rights that it has under the Contract to an extension of time for any delay
that is caused by this Force Majeure event, as well as any costs beyond the costs listed
in the attachment.



Response to Contractor’s Request for Impact

[Subcontractor’s Letterhead]

Via Email [and however Notice is required to be sent by Subcontract]
Contractor Name
Contractor Address

Re: COVID-19 and Request for Quantification of Impacts

Dear

Thank you for your [letter/email/phone call] of , 2020, requesting
[Subcontractor] to provide [Contractor] with expected impacts to the Project caused by
the coronavirus pandemic. At this time, it is impossible to notify you of the entire, direct
impact that the COVID-19 will have on Project costs and schedule. With that said,
[Subcontractor] is attaching to this correspondence a list of its weekly general condition
costs. [Contractor] should note that this listing does not include any inefficiencies
caused by the [slowdown/suspension] of the Work or any suspension related costs,
including but not limited to, general condition costs of our subcontractors, or charges
from our suppliers relating to warehousing.

Since this national emergency will have an impact to the critical path of the
Project, we must assume a day-for-day extension to both the substantial and final
completion dates. As the impact of COVID-19 on the Project winds down, we should
consider the use of a recovery schedule. If acceleration is needed, however,
[Subcontractor] will attempt to limit the additional cost as best as possible.

We will certainly continue to keep you apprised of any issues that may develop
during these uncertain times, and would welcome the opportunity to work together to
develop risk avoidance and mitigation strategies with you, the Owner [and the
Architect/Construction Manager/other subcontractors]. In addition, [Subcontractor]
reserves all rights that it has under the Subcontract to an extension of time for any delay
that is caused by this Force Majeure event, as well as any costs beyond the costs listed
in the attachment.



Sample List of Impact Costs

Cost Description

Monthly Cost

Weekly Cost

Insurances

Bond costs

Car and travel expenses

Small tools

Office equipment and supplies (copies, computers,
printers, phones, cell phones, printers, etc.) at the site
office

Photocopying and document reproduction at the site
office

Project photos

Telephone/computer/email and fax services at the site
office

Safety — inspections, reports and equipment

Taxes

Dumpsters

Temporary site utilities required during construction

Temporary job site toilets

Temporary job site identification or signage

Jobsite fencing

Jobsite trailer

First aid station/Eye wash station

Staff (remaining on standby due to uncertain duration
of impact)

Superintendent




Sr. Project Manager

Project Manager

Project Executive

Foreman

Safety & QC Coordinator

Layout

Surveying

Watchman

General clean up

Material Hoist Only

Other Hourly Employees

Rental Equipment (remaining on standby due to
uncertain duration of impact)




