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Everyone negotiates, practically all the time. We negotiate consciously and subconsciously. Obvious (conscious) 

negotiations include business deals (such as buying or selling a business, purchasing materials, purchasing 

insurance, purchasing automobiles), negotiating legal disputes, and collective bargaining. Non-obvious 

(subconscious) negotiations include family matters (such as where to go to dinner, where to go on vacation, when 

your kids will do their homework) and negotiations with colleagues at work (such as who will take a particular 

assignment and office location). 

The same basic principles are involved in all of these negotiations. Tactics will vary from situation to situation. 

Ultimately, however, you seek to achieve a goal through negotiations. To succeed, you need to have a plan.  

There are only three basic ways to get others to agree with you: 

you can  them to agree; 

you can  their agreement; or,  

you can  them to agree. 

In this section, this book discusses how to negotiate. What are the basic principles? What do you need to negotiate 

successfully? We discuss negotiations in general first, and then deal with special considerations regarding  

collective bargaining. 

It seems obvious, but remember it “takes two to tango.”   In order to negotiate, there must be someone to negotiate  

with. Sometimes you pick your adversary, sometimes you do not. What unfolds in negotiations is often affected by 

this basic difference. 

Many times the “you pick your adversary” situations are also obvious – buying a car, buying a house, buying 

insurance. Even if you face a situation in which you need a car, a house, or insurance, you still choose a car dealer or 

seller, a real estate agent or home owner, or an insurance agent to deal with. 

Some of the “you don’t pick your adversary” situations are also obvious – settling an auto accident claim or 

negotiating about a raise with your boss. One not so obvious situation in which you do not pick your adversary is 

when negotiating a collective bargaining agreement. In the construction industry, while you may have selected 

which  you will deal with, you do not pick the unions’ negotiators.  
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Before you begin negotiating, you need to know what you want –your ultimate objective. Superficially, what you 

want again seems obvious – if you are negotiating with an owner, you want to be selected to be the contractor; if 

you are negotiating with a union, you want a new collective bargaining agreement; if you are negotiating with  a 

supplier, you want a reasonable price and reliable delivery. 

However, to negotiate effectively, that is not enough. You need to define specific alternatives 

– so that you know what you will do if you do not get exactly what you want. 

Why is it important to define your alternatives  of actually negotiating? After all, if you do not get exactly 

what you want, you will just re-calibrate and “see what you can get” – correct? 

That is true in a sense, but knowing in advance is a question of peace of mind, and even more importantly a question 

of . 

There is a general term, or acronym, used to describe this analysis of what you will do if you do not get exactly what 

you want. The first time we saw the term, it was in the book Negotiating to Yes by Fisher and Ury of the Harvard 

Negotiation Project. It is B-A-T-N-A. What does that stand for? 

It is an acronym for: 

You need to know your BATNA to decide how you are going to approach negotiations. You need to know how hard 

a stance to take in support of your position. It, more than anything else, tells you how aggressive you can be in going 

after your ultimate goal, i.e., how much leverage do you have? If your  is , you can afford to be 

firm in pursuing your objective. 

The following examples illustrate the importance of this point. 

Your ultimate goal in this case is to purchase supplies from a reliable supplier at a good price. What do you need to 

consider to develop your BATNA? 

Obviously, the principal question to address is whether there are alternate reliable suppliers in the area. If you have 

the option of more than one supplier to deal with,  have leverage in dealing with any particular supplier. 

Conversely, if there is no other “game in town,” you have little or no leverage and must figure out how to conjure 

some leverage or be faced with a “take it or leave it” offer from the one available supplier.  

The first question is to be honest with yourself: do you need a car or simply want one? 

If you simply want one, you have leverage, at least if you are disciplined enough that you won’t buy one if you don’t 

get the deal you want. However, if you have no other means of getting around and you really need a car, the 

salesman has the leverage. 
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As you approach negotiations, you know that your ultimate goal is to get a new agreement. If you do not reach 

agreement initially, consider what you and the union will do. Will the union strike? If so, can you “take” it?  

If the answer to those two questions is “yes,” then relax and put the union in the position of having to strike if it does 

not agree with what you want – you have the leverage. 

If the answer to the first question is “yes,” the union will strike, and the answer to the second question is, “no,” you 

cannot take it, then you need an agreement. The union has the leverage and you must plan in advance how to 

manage your and, more importantly the union’s, expectations to see that you get an agreement on some terms even 

if they are not optimally what you want. 

If the answer to the first question is “no,” and you know the union will not strike, you may have leverage even if you 

cannot take a strike because the union’s need to avoid one may be even greater than your difficult position. How will 

you play that hand? 

 your BATNA in every situation.  

If you know what you are going to do if you do not get all of what you want – and you can live with it – RELAX! 

Because in that case, you: 

If you know what you must do if you do not get all of what you want, and you cannot live with it, you have to make a 

deal at some price. At least knowing that in advance should promote more rational decision-making when having to 

settle for less than optimum choices. 

Assume you have leverage. Should you exercise it? The answer is different in different contexts.  

Consider the question of leverage in  such as a car purchase, a house purchase, or family 

matters. How does the answer whether to exercise all the leverage you have in a given situation vary among those 

three types of negotiation? 

When buying a car, most people believe that if they have any leverage, they had better exercise it. The assumption 

of the negotiation is that the dealership salesperson will be exercising any leverage he/she has, and actually  
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the customer to do the same. Additionally, it is a classic type of “you pick the adversary” negotiation discussed 

earlier. You know that you picked the dealership, and probably the salesperson at that dealership, and you never 

need to do business with that dealership or person again if you choose not to, so there is little downside to 

exercising all the leverage you have. 

When buying a house, it is similar, but not the same. Certainly, “you pick the adversary” within reason. Houses, 

especially older homes, are not as much of a fungible commodity as cars, and the universe of real estate agents and 

homeowners you may have to choose from is more limited. You may find yourself dealing with the same real estate 

agent again if he/she has another house listing that you are interested in at a later date. The homeowner may be 

offended by a too-aggressive stance on your part, and choose not to deal with you if you exercise leverage 

ruthlessly. 

Family matters are a very delicate issue for most people. After all, you  your spouse and children. Exercising 

leverage as totally as you can could be a very bad idea if you value your marriage and home life.  

Are there different considerations of leverage in ? In construction, what factors do you need 

to consider in connection with negotiating with owners, suppliers and unions? Are they different from one another? 

Owners vary in sophistication, and in the extent of their participation in the construction marketplace. Some owners 

may be experienced developers of commercial properties whose skills and approach may be much the same as the 

car salesperson – professional, expecting, in a non-bidding situation, that you will exercise all the leverage you have, 

and prepared to do the same in return. Others may be building a commercial building as a once-in-a-career project 

for a corporate headquarters or the like, and may be offended by heavy-handed tactics just as a homeowner would; 

to some extent this may go to how much leverage you have as opposed to how aggressively you should exercise it, 

but you had better think about it. 

Suppliers are similar to the car salespeople, except for the fact that you are almost certain to need to deal with them 

again in the future on projects when you do not have all the leverage. The question here is whether you negotiate a 

really hard bargain this time, or take a less aggressive stance, letting the supplier know it, so that you may establish 

a favorable relationship for the future. 

Unions, as is discussed in the next section of this book, occupy a different place in the negotiating universe than all 

of the negotiating adversaries referred to previously. They are the ultimate “you don’t pick” adversary with whom, in 

many instances, you have a  to negotiate, and with whom you are virtually guaranteed to negotiate on 

many future occasions and under many different economic conditions. Each time you negotiate with a union, you 

know that you are creating part of a negotiating history that you will live with – good or bad. 

Many times, all of the thought process described above is subconscious, and some of you may have been doing a 

great job instinctively for a long time. However, you will inevitably be a better negotiator if you make an effort to 

approach it consciously, and analyze your BATNA and your leverage in every negotiation and as to each goal. All of 

that could and should be employed in all negotiating. 

Collective bargaining in the United States is an oddity, because it is seemingly contrary to the American ideals of 

capitalism and the free-market economy. In fact, collective bargaining is a  type of restraint of trade and 

price fixing; the employees, through their union, are allowed to threaten collectively to withhold, and actually 

withhold, their “product” – labor – to coerce a business or a collection of businesses into agreeing to their demands. 

Once their demands have been negotiated and reduced to writing, the result is an agreement that fixes the price of 
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the “product” for a fixed term in a fixed area, and may restrain individuals who are covered by the agreement from 

selling their labor at any greater or lesser price to that business or group of businesses. In almost any other context 

in this country, such agreements to restrain trade and fix prices are violations of civil laws – antitrust laws – 

punishable by triple damages. Sometimes violations result in criminal penalties as well.  

Collective bargaining is the equivalent of drafting a private system of laws – creating legislation to govern the 

relationship between a group of employees and their employer or employers, usually over a period of years. To 

engage in collective bargaining effectively, you must realize that it is an exercise in which “fairness” and “equity” are 

not necessarily the basis on which a bargain is struck, or even the measure of a good bargain. While we recommend 

that a sense of fair play be employed so that a generally equitable bargain is struck, the ultimate test of collective 

bargaining negotiations is not fairness, but “acceptability” – that is, when one side’s position is  (which 

may or may not also be fair or equitable) to the other side, there will be a contract, and not before. 

We are going to devote the initial portion of these materials to the preparation necessary for successful bargaining, 

starting with selection of a bargaining team and a chief spokesman. First, however, some very general rules and 

concepts about the overall negotiation process are in order. These concepts will be helpful in understanding and 

applying all of the rest of the materials in this portion of the book. 

You have to live with the other side all through the 

term of the agreement you negotiate, so one goal should be to make it livable for both sides. Many inexperienced 

management negotiators often forget that (absent some change in circumstances) they will have to negotiate with 

the union again when the agreement expires. If you make the union a big loser this time around, you can bet it will 

be much harder to achieve your goals the next time around. 

Do not attack the other side or its negotiator personally. It hurts your 

credibility and may affect the relationship throughout the agreement if you stray from the central purpose of 

attaining a good agreement. 
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The union may propose alternative solutions for issues that will work just as well as your 

original idea. Keeping an open mind does not mean abandoning your objectives; it means simply remaining open to 

considering different ways of achieving those objectives. 

A 

proposal is just one possible solution to a problem – a solution that someone has identified. Consider concentrating 

on the problem and leaving the drafting of language until after you and the union have agreed on the solution. When 

parties become fixated on proposed language, they can lose sight of the intention or reasoning behind that 

language, and that can inhibit solving the problem and reaching an agreement.  

Do not cut the union off in mid-explanation. This goes along with the “open 

mind” principle. Even if you think the union’s proposal will not solve the problem or issue (as you see it), you may be 

able to learn how the union is thinking, and redirect its proposal by using its own reasoning. The ability to be a good 

listener is a skill that all members of a bargaining team should possess. 

Why should you, in effect, counter your own proposal? It is natural 

to want to reach the end result as quickly as possible, and this drives some negotiators to anticipate the union’s 

counter with a new proposal before a response has been received, but you should avoid this temptation.  

It is not necessarily efficient in all cases, but you will never know what agreement you 

could have reached if you do not allow the process to work as it should. 

It is almost impossible to reach an agreement if you get into a standoff, 

where each side thinks it is the other’s turn to make a proposal or where neither side will make a move from its 

previous position. Whoever moves to break this impasse is perceived as losing face, and if neither side moves, the 

dispute cannot be resolved even if the parties are otherwise reasonably close to reaching an agreement. This can be 

avoided by making it clear at the outset what the pattern of proposals will be, and by addressing the procedural 

issue with regard to specific proposals if any questions do arise. 

Collective bargaining negotiations rarely take place between two individuals. Each side usually selects a team of 

representatives to negotiate on its behalf. There are at least three different roles that must be filled in the 

negotiating process: 1) chief negotiator/spokesperson; 2) fact person (knowledgeable about industry economics and 

players); and 3) note taker/scribe. Each of these roles serves a specific purpose at the bargaining table. Accordingly, 

each role should be filled by a person specifically qualified for that role. One person may make an excellent 

spokesperson, but that same person may be ill-equipped to respond to requests for information about the industry 

and will not have time to take detailed notes of the proceedings. Another person may possess a deep understanding 

of the industry and the employer group, but may lack the experience and patience to be the spokesperson or the 

organizational skills to be the recordkeeper. The recording secretary should have sufficient knowledge and 

background in the industry to discern the significant elements of the discussion. It is therefore essential to take 

some time to think about who should be participating at the negotiating table and what their specific roles will be.  
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The chief negotiator/spokesperson position is the most significant on the team and sometimes the most difficult 

position to fill. The chief negotiator should be someone with experience in negotiating collective bargaining 

agreements, preferably someone at least as experienced as the union’s chief negotiator. He or she must possess 

good negotiating instincts – which are as much art as science – such as the ability to read other people and 

anticipate their actions. It is also necessary for the spokesperson to have a general knowledge of the operations of 

the industry and its economics, and he or she should be at least somewhat familiar with the law of collective 

bargaining, so as to avoid inadvertent unfair labor practices or unintentionally obligating the employers to provide 

financial or other private information.  

Also, it is advantageous if the spokesperson is an articulate speaker and is good at drafting and revising written 

proposals precisely. 

In addition to these qualifications, there are several personal characteristics that make a good chief negotiator, such  

as  (it is said that true genius is nothing but a greater capacity for patience);  (to relieve tension and 

create rapport);  (“he who is slow to anger appeaseth strife”); and  (personal integrity adds 

institutional credibility, which is a fundamental element of a successful negotiation). 

– by both the management group and the union. He or she must either have that 

respect already or be someone you know can attain it quickly. 

 It is generally advisable to avoid selecting your organization’s ultimate authority figure 

(CEO/decision maker/ chairman of the Labor Relations Committee) for the chief negotiator position. Although you 

might think it makes logical sense to have the person with ultimate authority sitting at the table to make decisions, it 

does not make sense from a negotiating standpoint because it greatly reduces your bargaining options. If a party 

needs to discuss an issue with a higher authority before reaching a decision, that party can avoid being forced to 

give an on-the-spot response. The need to get approval provides a buffer between the parties at the table (which 

helps to retain credibility and rapport – “it’s not me that disagrees with you”) and ensures that you will have time to 

discuss and consider the union’s proposals and your answers before responding. It is important to reserve the same 

right of ratification as the union has (this is not ; you must reserve it specifically) in order to maintain an 

appropriate balance of decision-making leverage. This is not possible if the ultimate authority figure is sitting at the 

table. 

Consistent with avoiding having the ultimate authority figure at the table, the limits on the authority of the chief 

negotiator should be clearly spelled out in advance of the negotiation and not left to assumption by the other team 

members or the multiemployer group. These limits must be made clear to the negotiator, to the rest of the team, and  

to the union at the appropriate time. 

Selecting the chief negotiator first is also important because you should know who will fill that role before selecting 

the other members of the negotiating team. The other members of the team should have personalities that are 

compatible with, and knowledge that is complementary to, that of the chief negotiator. 
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The roles of the fact person (information provider) and the note taker/scribe (recorder/secretary) are relatively clear. 

The fact person will be called on as necessary during private discussions to develop your position and at the table to 

provide the information necessary to support your position. The person selected for this role should be someone 

with the requisite knowledge and the credibility to support his or her statements. He or she should also be articulate 

and able to convey the information in a way that the union representatives will understand. Obviously, the ability to 

analyze wage and benefit demands and proposed language regarding other terms and conditions of employment 

objectively is key for this role. Objective analysis is essential to moving the process forward. 

The recorder/secretary also should be selected carefully. While this role may seem menial and the position trivial, it 

is just as important as the other two; it is of  importance. You may hope that no grievances or unfair labor 

practice charges will be filed during the term of the new agreement, but if they arise, negotiating history (notes, 

minutes) often can be very important to their resolution. Although the chief negotiator will likely take notes during 

the process, it is not reasonable to expect or advisable that the chief negotiator be relied on to perform the 

recording function and still carry on the task of leading the discussion. The recorder/secretary should therefore be 

someone capable of making a thorough and accurate record of the negotiations. His or her notes should record all 

proposals and all discussions that take place at the table, by date, time, and speaker, and they should contain 

enough detailed information so that when you look at the notes months and years later it will be clear what was said 

and/or proposed. 

In addition to the chief negotiator, fact person, and recorder/secretary, you will need labor relations staff to be 

available during the negotiations – either at the table or away from it. The staff should be able to access information 

on instant notice; assemble and organize it for use by the team; and know the objectives of the negotiation from the 

industry players’ perspective. 

In selecting the team, also keep in mind the importance of experience and the need to train future negotiators. When 

you negotiate you will experienced negotiators, because the union certainly has them. There are undoubtedly 

some experienced negotiators in your organization, but those experienced negotiators do not want to, and cannot, 

negotiate your agreements forever. When they step out of the picture, you do not want to send someone to take 

their place who has not seen or participated in a number of sessions from the planning stage through the 

negotiation and administration stages. Succession planning is crucial for bargaining teams in  multiemployer 

construction bargaining. 
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Succession planning requires devotion of important human resources to the process. We have often heard 

construction employers complain, “I’m not in business to negotiate contracts; I’m in business to build buildings. ” This 

can be a dangerously short-sighted view if you are a union contractor and want to stay in business as one – it is 

 for your future leaders to know how to negotiate. As you compile your list of team members, remember 

that you need to include “up and comers” from influential members of the multiemployer group – people who will 

be, or already are, valuable to their employers in other capacities. Their employers should let them know that 

collective bargaining negotiations are important and that their performance on the negotiating team will count in 

their evaluation as potential long-term employees and leaders of their companies and the association. 

You also need to consider the need for and use of legal counsel in your collective bargaining negotiations. The law 

of collective bargaining is constantly changing, and the composition of the National Labor Relations Board (Board) 

(the administrative body charged with overseeing the law of collective bargaining)  is also changing. Appointments to 

the Board are made by the President of the United States, and as the presidency changes hands between political 

parties it is not uncommon to see a shift in the Board’s decisions as the political balance shifts. Congress also enacts 

new laws on a regular basis. For example, in recent years we have seen the amendment of Title VII of the Civil Rights 

Act of 1964 (which deals with discrimination based on race, color, religion, sex, and other protected characteristics); 

the creation of new rights under the Americans with Disabilities Act and the Family and Medical Leave Act; and 

passage of the Genetic Information Non-discrimination Act, the Pension Protection Act (affecting multiemployer 

pension plans) and the Patient Protection and Affordable Care Act. Experienced labor legal counsel will know the 

law and understand the impact of  

the law at the bargaining table. 

Usually, lawyers also are good wordsmiths. They are practiced in the art of drafting legally binding documents 

(which includes collective bargaining agreements) concisely and clearly. Anyone who has ever operated a business 

under or litigated about a poorly drafted agreement can attest to the importance of careful drafting. The bottom line 

is that it is important to retain competent counsel and use him/her in the collective bargaining process – either at the 

table or  

away from it. 

There are some important qualities in addition to drafting skill to consider in selecting legal counsel. First, make sure 

that he/she is a problem-solver and not a problem-creator; that is, a lawyer who is committed to helping clients solve 

problems rather than raising complications. Second, select a lawyer who is experienced with labor relations issues.  

A lawyer who devotes significant time to labor law will be a much greater asset than a general practitioner. Finally, 

choose a lawyer or a law firm with a good reputation in the legal community and the labor industry. A strong 

reputation can go a long way with a union before the parties even sit down at the table.  
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Spend some time thinking about the time and place for meetings. The location of the meeting place can be 

particularly important. Although it may seem like a good idea to conduct negotiations on your own turf, we 

recommend that you always negotiate in a place that you can walk away from, if necessary. The ability to walk away 

from the table if offensive proposals are presented or if the other side becomes insulting or uncivil can create 

leverage – leverage that you will not have if you hold the meeting in your own offices. In selecting an appropriate 

space, you should plan on having available two or three rooms for caucuses/mediation. The location for the 

meetings should also be easy to get to, so you do not spend too much of your time traveling and so that you do not 

have to wait too long to have information or documents delivered to you from your association office. You should 

discuss with the union ahead of time who will be responsible for making the necessary arrangements and who will 

pay for meeting rooms.  

It is also helpful to decide ahead of time when you will meet and how long the meetings will last. Timing and 

duration can be important aspects of collective bargaining. You should plan on scheduling enough time to deal with 

all of the issues that might be presented, but you should not begin negotiations so far in advance that there is no 

pressure at all to come to an agreement. It is a natural “law” that the amount of work  you have will expand or 

contract to fit the amount of time you have allotted for its completion. If you allow too much time, your negotiations 

will likely become bogged down on unimportant details. If you do not allow enough time, you may not have the 

opportunity to address all of the issues you need to resolve. 

With regard to the duration of meetings, each of the negotiating sessions needs to be sufficiently long to be 

productive. Try to agree with the union in advance on the duration of meetings to avoid one side planning on a one 

hour meeting while the other plans on staying all day. But also recognize that once you get into a meeting, 

circumstances may change and schedules might have to be adjusted accordingly. As a general rule, try to avoid 

marathon sessions unless absolutely necessary. Marathon sessions reduce both sides’ capacity for rational thought, 

and often turn negotiations into a “war of attrition.”  

Also put thought into scheduling time between meetings – enough time to review and compare proposals and to 

prepare responses. If you schedule your meetings too closely together, you increase the risk that you will make poor 

decisions.

There are many acceptable systems for organizing your information. The one imperative is that you assemble the 

data in a . Before negotiations, decide whether you are going to use: 1) a bargaining book, with 

separate sections for the current agreement, union proposals, management proposals, tentative agreements, area 

and industry wage and benefit information, and certain new laws; and/or 2) a laptop computer with word processing 

and spreadsheet software; or 3) some other method. Regardless of the method selected, the important concept is  

that the data is available at the bargaining table, and that someone is there who is responsible for its maintenance  

and manipulation. 

Having good information available to you is of little use if you do not have the tools to analyze it properly. You will 

certainly need a laptop computer on hand with Internet access. You may be able to find specific information that has 
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already been analyzed and formatted. Information on UA/MCAA wage rates, benefits, and other general 

employment statistics are readily available from the MCAA, the Bureau of Labor Statistics and other government 

agencies, as well as the Construction Labor Research Council 1. You should review these materials as a part of your 

pre-negotiation preparations and have them on hand to support your position at the table. 

Before starting negotiations, you should determine who will be responsible for collecting and maintaining the 

information. It could be a bargaining team member or a staff person in your office. However, the information needs 

to be accessible to the bargaining team at all times – both for tactical reasons (credibility and the ability to react) and 

legal reasons (the authority to bargain and bargain in good faith). 

Developing a strategy requires a systematic focus on outlining your approach to bargaining and your end goals in 

the mechanical, piping, and service industries marketplace. Both of these items need to be addressed by your 

management team before bargaining begins. 

It is not necessary to know the extent of your authority or even the specific goals of the MEBU in order to develop 

the approach (or approaches) you will take to bargaining. However, developing an approach can be done more 

effectively if you have a general understanding of your bargaining goals. Will you be seeking to change the 

agreement dramatically? Maintain the status quo? Change a few items and allow the union to make some changes 

as well? 

If you do not plan to change the agreement significantly, or at all, you may want to adopt a “reactive approach,” 

where you will wait for union proposals throughout. If you plan numerous changes to the agreement you may find 

that a “proactive approach” best suits your needs. If so, plan to make aggressive proposals and counterproposals to 

use as the basis for all future discussions. If there are likely to be important and common issues that will be 

addressed by both sides, a “win/win” or “get-to-yes” approach (otherwise referred to as “mutual gains” or “interest-

based bargaining”) will usually get you further than an emphasis on confrontation or bullying.  

Before you begin bargaining, you have to know what you are going to bargain about. As with any other business 

venture, you need to start by developing some business marketplace or work force goals. Developing goals is a 

multi-layered process that requires significant attention.  
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The importance of this process cannot be overlooked, because the success of your negotiations will be both 

determined and measured by these goals. In other words, goals are the foundation that supports your position 

during bargaining and the parameters by which your success will be measured when negotiations are completed.  

The more time you spend developing accurate and attainable goals the more likely you are to succeed in attaining 

them, because you will understand the reasons for needing to attain them and you have the information to support 

those reasons. Likewise, your success will be measured by the extent to which you are able to meet your pre-

selected goals – if you get more than you asked for, you may not have asked for enough; if you get less, you may 

have failed at the table. You can see how important accurate and attainable goals can be. 

Your bargaining goals should be developed in concert with your business’s and association’s authority body – the 

membership of the association as a whole (through a survey or meetings) and/or the elected Labor Relations 

Committee. These groups are responsible for the ultimate well-being of your business and/or association. These 

groups may want input into strategy discussions also. However, the development of goals is separate from 

development of specific proposals, which is generally better accomplished without the ultimate authority group 

involved. That group obviously has the right to approve proposals, but remember the old adage that a “camel is 

nothing but a horse that was designed by a committee.”  

In order to develop effective and attainable goals, you must first collect, organize, and review background 

information on the marketplace, the industry’s performance, and previous negotiations. This process should begin 

once the team is in place and responsibilities have been allocated, but before bargaining begins. Although there 

could be no end to the types of information that might be relevant to developing goals, we suggest that you begin 

with the following subjects and answer the questions posed in each part. 

For most of you as construction companies and associations, the bargaining unit is well settled. However, there 

remains an ongoing need to identify the work performed by each of the craft unions with which the multiemployer 

association and its members bargain and note areas of potentially overlapping jurisdiction. Changing technologies 

and new methods of performing the work often affect previously settled jurisdictional lines. Each employer in the 

multiemployer bargaining unit should keep information on the number of its employees working in the various 

trades; this is especially important for employers who are negotiating on their own instead of as part of a 

multiemployer group. So, a key question is – has the jurisdictional alignment among the crafts changed? Is it 

changing? Has the union attempted to expand the work it claims as coming within its jurisdiction? [See, for example, 

the discussion of BIM/CAD work below.] 

Several questions should be answered about the multiemployer bargaining unit. Is everyone united behind the goal 

of getting a more competitive agreement? Is the multiemployer bargaining unit willing to take a str ike? Do some 

contractor representatives have a special relationship with any of the unions or any of the particular union 

representatives? Do you have any “loose cannons” that you want to keep out of sensitive discussions? 

You need to understand these strengths and weaknesses of your team and your constituency in order to make 

tactical decisions before and during the negotiations. 

Review what happened in previous negotiations. Did the contractor side obtain its objectives the last time? Did the 

union or contractor side make a last-minute concession that might provide a clue to reactions to similar issues this 
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time around? Were there any union “shenanigans” that you need to be on guard against this time? Did the 

contractors pull any “stunts” that are likely to make the union particularly wary, or out for revenge? 

Were there any changes made the last time, or even before that, that you want to reverse? Any former contract 

language which seemed to be outmoded which might now be useful again because of differing economic conditions 

or legal requirements? 

During the term of the agreement which is expiring were any written side letters entered into? If so, should they be 

inserted into the main agreement? If they have outlived their usefulness, do you want to propose to eliminate them? 

Have any practices grown up during the term of the agreement that are now commonly in use and should be 

formalized in the agreement? Do some of those practices restrict productivity, and, if so, should they be specifically 

prohibited? 

Were there any grievances filed during the term of the agreement? Should the resolutions of them be incorporated 

in the agreement? Or, should the agreement be changed to avoid the impact of grievance outcomes? Did the 

grievance process work well, or, if not, should it be changed? 

What was the experience with jurisdictional disputes during the term of the prior agreement? Did any occur? What 

unions were involved? What was the outcome? Should you propose different procedures for resolving jurisdictional 

questions so they will not be as disruptive even if they do recur? Do you need to make complementary proposals in 

more than one set of negotiations so that all the parties will be bound to one jurisdictional dispute resolution 

procedure to minimize the possibility of work stoppages over them? Should you consider proposing changing the 

work jurisdiction description in one or more agreements? Are any technological changes likely to increase the 

possibility of jurisdictional disputes that you can anticipate and head off by changing the agreement?  

Try to identify who in the union you will be negotiating with, and assess their skills, abilities and approaches. Are 

they experienced? Do they have any particular conflicts with any members of the management team or any of the 

contractors? Are any of them running for re-election or newly elected? Will they need help from you in selling the 

agreement to their membership? Will they be looking for more money in wages, fringe benefits, or both? Are they 
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more interested in hiring restrictions or other work rules or overtime issues? 

 

Be up to date on the extent of competition presented by the open shop. Backing up your claims of significant 

competition with facts about the number and size of jobs lost to the open shop is much more effective than mere 

assertions supported only by anecdotal data. 

Have any new laws been enacted which require insertion of new provisions? Do any recent court or administrative 

(Board) rulings need to be accounted for? 

Are the major public and private owners in your market planning more or less work? Check the capital budgets and 

plans of those owners in your area. Much of this material may be available on economic development websites 

pertaining to your area. 

Assess the likely impact of other craft settlements recently in your area. Will the union want to leap -frog other craft 

settlements, or catch up for its own past concessions? Similarly, are other crafts or other unions in your area making 

needed wage or benefits changes or concessions? What are the wage and benefits packages of non-union 

construction employers and in industrial/production employment generally in the area? 

Rank these in importance based on the construction market as of the time you will be negotiating – these will not 

always rank in the same order: 1) maximize profit; 2) maintain control; 3) reduce non-productive time, methods, and 

work rules; 4) improve productivity and competitiveness; 5) recapture/expand market share; 6) counter open-shop 

competition; 7) improve work force standards and performance. 
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The background and history of the parties and the union(s) in question are extremely important in developing a 

bargaining strategy and preparing for negotiations. Some questions that should be answered include the following:  

 Have there been strikes in the recent past? The last time there was one, what was it over? Will all 

trades honor a picket line in support of a strike by only one trade? Which trade is the trend-setter?

 Is construction activity in the area down or up? If there is lots of work going to union 

contractors, that will make the unions feel they are in the driver’s seat; little activity with many members on 

the bench may make them more likely to moderate their demands to increase competitiveness. 

 Related to the level of activity is the status of the open shop. Is the open shop 

busy while the union side is not? Or, is there no activity at all so that neither union nor open shop contractors 

are busy? 

 Are large publicly funded projects coming to an end so that the union contractor 

segment will soon run out of work even if it has been extremely busy recently? Is a large private sector 

project about to start for which you will need to improve your competitive posit ion relative to the open shop? 

We assume you will know this type of information. The question is, will you have facts and backup information 

available in a way that you can communicate it effectively to the union in a timely manner? 

In setting objectives for the multiemployer bargaining unit, you should consider the following before negotiations 

begin: 

 – Who has authority to set objectives? Will the association or the full group of negotiators 

set objectives? Or are there one or two very influential contractors who will actually make the decisions for 

the whole group? Will objectives be set in some formal process? At meetings? Written surveys? Internet poll? 

 – What does management want? With regard to financial improvements, do you need 

relief from high wage rates? Do you need targeted relief? Do you need to put the brakes on fringe costs? Do 

you need to negotiate the specific fringe costs so that you will no longer let the union decide how to spend a 

certain pot of money?

 With regard to changes in contract language, will you include weekend make-up days 

at straight time? Work rules on equipment changes during the course of a shift? Crew mix provisions? 

Subjourneymen? Apprentices? Composite crews? Combination men? 

 – How long should the contract last, given the economics and current bargaining leverage; 

do you want one, two, three, or more years? Consider economic forecasts and the expiration dates of other 

bargaining agreements in the construction industry and area in settling upon a proposed expiration date. 

Also consider the union leadership election cycle. Seeking agreements that do not expire immediately 

before or after union elections may reduce or avoid the impact of “political promises” on negotiations. 

 – What will management give? With regard to acceptable wage increases, have you quantified 

what you are willing to agree to? Be realistic in setting your goals at the beginning so you don’t need to 

readjust them afterwards simply because they were unreasonable at the outset. What are acceptable  

fringe benefit increases? It is important to quantify this as well, and be sure to decide whether you are  
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willing to negotiate a total package that you will let the union decide how to spend, or whether you will 

negotiate the specific contributions you will agree to. Pragmatism is an often-overlooked virtue in collective 

bargaining negotiations.

 – What are the acceptable noneconomic terms? Will you agree to any changes in apprentice 

ratios or other work rules if proposed by the union? 

 – What items are non-negotiable deal-breakers? Will you refuse to agree to expansion 

of subcontracting rules and restrictions? Will you agree to be bound by jurisdictional dispute decisions of the 

Plan for the Settlement of Jurisdictional Disputes in the Construction Industry or some other group or 

agency? 

 – What items do you consider as potential trade-offs? If you know what the union is likely to want 

because you have done a good job of analyzing its objectives, are there any trade-offs you want to try to set 

up or engineer by the approach you take to the process? Will you agree to interest arbitration for successor 

agreements, either under the Industrial Relations Council procedures or some other form of extended 

bargaining or arbitration? 

It is often said that the best defense is a good offense; that is because it’s true. One of the truisms of negotiations is 

that parties who have high aspirations obtain more than those who do not. Know what you want. Do not just react to 

union proposals – advance your own agenda. Let the union know that you have some concerns of your own that you 

intend to address and that you will not simply be reacting to union demands. Passive approaches are recommended 

only for those who want to maintain the status quo. 

Know your limits on economic proposals. Spend time computing and figuring what the costs to the mult iemployer 

bargaining unit will be for different combinations of economic packages. In doing so, you should look at the total, 

cumulative financial impact of wages, hours, and other benefits of employment. Because economic proposals are 

generally negotiated as the final component of a collective bargaining agreement, wages and benefits can usually 

be negotiated in tandem. That is, the level of wages can be tied to the level of benefits and vice-versa. With regard 

to fringe benefits, pay close attention to ERISA and pension/health and welfare funds. Know what is in them now. 

What are the benefits? What is the funding status of the pension plan? Does the welfare fund have a deficit or a 

reserve? Get a sense of the limits of your ability to negotiate about the terms of the trust itself. 

Decide how you will present data and your proposals to the union. Consider: 

 – Will you present the union with written proposals or written statements of concerns/issues? 

Will you exchange only lists of issues? Will you exchange written documents only after a conceptual 

agreement is reached? 

 – Will you use charts to demonstrate your position? Will you use other written materials? Will 

you try not to show costs, but simply stick to proposals? (See the note in Section 3.8.2 below regarding the 

risks of “pleading poverty.”) 

 – Will you use the Construction Labor Relations Council costing program? Will you share 

your calculations with the union? 
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Collective bargaining is a process created by federal statute. It is a product of the early 20th Century, an outgrowth 

of the labor movement, and promoting it is the ultimate mission of the National Labor Relations Act and various 

other federal laws designed to improve working conditions and to prevent industrial strife. Any discussion of 

collective bargaining in the construction industry, therefore, must begin with its origin – the National Labor Relations 

Act 2.  

The National Labor Relations Act (NLRA) was enacted in 1935, and has two basic purposes: 1) to decide questions 

concerning representation of employees by unions; and 2) to resolve unfair labor practice charges. For its first 

purpose, the NLRA authorizes the establishment of rules for determining the standing of unions to act as exclusive 

bargaining representatives for employees in units appropriate for bargaining. For its second purpose, the NLRA calls 

for procedures for policing the bargaining relationships established under the representation rules and for 

enforcement of other employer-employee relations rules involving activity protected by the NLRA. These two 

purposes often overlap; that is, the determination of representation issues and the resolution of unfair labor practice 

charges both stem from the policy of giving employees the right to choose for themselves whether to bargain 

collectively or separately with their employers, while at the same time protecting them from unscrupulous or 

improper infringements (by employers or unions) on that right. 

Before an employer bargaining obligation exists, the issue of union representation must be resolved. Two different 

sections of the NLRA establish means by which unions can become the representatives of employees for purposes 

of collective bargaining. These are Section 9(a) and Section 8(f). Section 9(a) applies to  employers covered by the 

NLRA, including construction employers. Section 8(f) applies  to construction employers. 

Most union-signatory contractors in the construction industry enter into bargaining relationships through the 

mechanism of Section 8(f). That is, most union-signatory contractors take advantage of a special construction 

industry provision in the NLRA that allows a contractor to sign an agreement with a union without consulting its 

employees, or without even having employees. In contrast, all union-employer bargaining relationships under 

Section 9(a) are established by employees affirmatively choosing union representation. A detailed description of the 

differences between Sections 8(f) and 9(a) is beyond the scope of these materials, but highlighting the most 

important distinctions is helpful and important for construction multiemployer bargaining units and individual 

employers. 

– Section 8(f) and Section 9(a) bargaining relationships are different in three 

fundamental respects: 1) to whom they apply; 2) how they are established; and 3) how long they last. Under Section 

8(f), there is no requirement that a majority of a contractor’s employees support the union, no requirement that a 

contractor even have any employees at the time the agreement is signed, and no requirement that a contractor 

consult any employees that it may have before signing a collective bargaining agreement with a union. Conversely, 

under Section 9(a), a union must show that it has the support of a majority of a contractor’s employees in order to 

represent the contractor’s employees. For a Section 9(a) relationship to be established, an employer must have more 

than one employee, and the employer may not pick a union to represent any such employees – the employees must 

choose. 

 – Under Section 8(f), a 

contractor has no bargaining obligation or duty to observe any terms and conditions of employment until it signs a 
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collective bargaining agreement. Once that agreement expires, the contractor is free to stop bargaining with the 

union and to change working conditions unilaterally. The contractor is free to sign another agreement, or to walk 

away from the relationship altogether. Once a union has been selected under Section 9(a), however, a contractor 

has a duty to meet and confer with the union  an agreement is reached, a duty to observe the terms and 

conditions of such agreement , and a duty to bargain in good faith for a  agreement when an 

existing one expires. A Section 9(a) bargaining obligation is forever – or at least until the contractor goes out of 

business, the union announces it no longer wishes to represent the employees, or the employees vote the union out.  

Each of these particular relationships will be discussed further below. 

As noted above, the only requirements for establishing a bargaining relationship under Section 8(f) are that the 

employer is  with a union to represent its 

employees. Under Section 9(a) there are different rules. A bargaining relationship can be established under Section 

9(a) only by voluntary recognition, certification following a representation election, or by order of the National Labor 

Relations Board (Board). 

 is one method by which a union can become the exclusive Section 9(a) representative of a 

group of employees. This occurs when a union informs an employer that the union has been authorized by a majority 

of the employer’s employees in an appropriate unit to represent them for purposes of collective bargaining and the 

employer agrees voluntarily to recognize the union upon viewing evidence of the union’s majority support. If the 

employer views evidence (typically in the form of signed authorization cards) sufficient to satisfy itself that the union 

claim is correct, the employer may then recognize the union and begin bargaining with the union as the employees’ 

Section 9(a) exclusive representative. An employer wishing to avoid recognizing the union as the Section 9(a) 

representative must take care to refuse to examine authorization cards allegedly signed by the employer’s 

employees. Frequently, unions will tender such cards to employers in the hope that the employer will view the cards 

and thereby obligate itself to recognize and bargain with the union. 

 of Section 8(f) relationships into Section 9(a) majority status relationships sometimes occurs 

inadvertently. Whether such conversion has occurred is a very tricky area of the law, with new developments having 

occurred in each of the past several years. If you want to avoid conversion of a Section 8(f) relationship into a 

Section 9(a) relationship, be very wary of language proposed by a union speaking in terms of “

” of employees. 

The Board has held that an employer can agree to be bound as a Section 9(a) employer based on contract language 

alone, “where the language unequivocally indicates that (1) the union requested recognition as the major ity or 

Section 9(a) representative of the unit employees; (2) the employer recognized the union as the majority or Section 

9(a) bargaining representative; and (3) the employer’s recognition was based on the union’s having shown 

, evidence of majority support.”  Staunton Fuel & Material, Inc. d/b/a Central Illinois Construction , 335 NLRB  

No. 59 (2001).  

This holding was effectively overturned by the United States Court of Appeals for the District of Columbia in Nova 

Plumbing, Inc. v. NLRB, 330 F.3d 531 (D.C. Cir. 2003), which held that contract language standing alone cannot 

establish the existence of a Section 9(a) relationship where the record indicates only an 8(f) relationship exists. The 

court held that allowing conversion of the relationship under these circumstances eliminates exactly what the 

National Labor Relations Act was designed to foster –  choice whether to be represented by a union or not. 
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Since the Nova Plumbing decision, a continued tension has existed between its holding and the Board’s approach to 

the issue; the Board has not repudiated its holding in Staunton Fuel. See, e.g., Kings Fire Prot., Inc., 362 NLRB No. 

129 at *2 (2015). The Board’s General Counsel has also continued to apply the Staunton Fuel analysis in advice 

memoranda. 

Nevertheless, in many cases, the Board has sidestepped the apparent conflict between Nova Plumbing and 

Staunton Fuel by pointing to record evidence demonstrating that the union actually enjoyed majority support at the 

time the recognition agreement was executed. See M&M Backhoe Service, Inc., 345 NLRB No. 29 (2005) enforced 

469 F.3d 1047 (D.C. Cir. 2006); see also Raymond Interior Sys., 357 NLRB No. 193 (2011) (“[T]he result here would be 

the same under the D.C. Circuit’s decision in Nova Plumbing as under Staunton Fuel & Material . . .”). 
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A second way a union can become the exclusive Section 9(a) representative of employees is by certification 

following a Board-conducted election. To achieve this, a union first must solicit authorization from employees. 

Authorization may be given by employees on cards or petitions. The Board will also “accept electronic signatures in 

support of a showing of interest if the Board’s traditional evidentiary standards are satisfied.”  Depending on the 

language used, employees may give the union their authorization to seek election and/or to act as their bargaining 

agent. When a union has such authorization from at least 30% of the employer’s employees in an appropriate unit, it 

may file a petition with the Board seeking an election. The union must also make a demand for recognition on the 

employer. If recognition is refused by the employer, the Board may direct the election process to go forward. The 

Board must also determine if the  

unit petitioned for is appropriate. If the unit is appropriate, and if no other impediment to an election exists, such as a 

Section 9(a) collective bargaining agreement with another union, an election will be held. If at least 50% plus one of 

the votes cast are in favor of union representation, and no valid and outcome-determinative challenges or objections 

to the election are filed, the union will be certified by the Board as the representative of the employees in the 

bargaining unit and collective bargaining must begin. 

Employees eligible to vote in Section 9(a) representation elections in the construction industry include:  (1) employees 

currently working for the employer in the bargaining unit the union seeks to represent (which is generally a specific 

craft); (2) employees who worked for the employer in that unit on at least 30 days in the 12 months immediately  prior 

to the filing of the election petition; and (3) employees who performed some work for the employer in the 12 months 

immediately prior to the filing of the election petition and who worked for the employer in that unit on at least 45 

days in the 24 months immediately prior to the filing of the election petition. For purposes of the 30 and 45 days of 

work rules, a partial day of work counts as a day of work. These eligibility criteria were established in Daniel 

Construction Co., 133 NLRB 264, 266-67 (1961), as modified, 167 NLRB 1078, 1079 (1967); see also Steiny & Co., 308 

NLRB 1323, 1324-26 (1992); and are commonly referred to as the Daniel-Steiny formula. 

The 30 and 45 day rules can have a significant impact on representation elections in the construction industry 

because employers sometimes enter into one-time project agreements whereby an open shop employer agrees to 

sign a collective bargaining agreement that is effective for only one project. The intent of such agreements is to 

allow the employer to be “union” for that project only. However, employees working for that employer on that 

project may work enough days to become eligible voters in elections conducted among that employer’s employees 

in the next 12 or 24 months. 
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Although recognition and certification are the primary methods of establishing a Section 9(a) relationship, there is 

one other method for a union to obtain bargaining rights. If an employer is found to have committed serious unfair 

labor practices during the course of an election campaign, the Board may order the employer to bargain with the 

union if it finds that a fair election would not be possible because of the unfair labor practices – even if the union lost 

the election by a significant margin. Bargaining orders are rare, and extremely rare in the construction industry since 

most construction industry relationships are initiated under Section 8(f). 
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Both the NLRB expedited election rule and the persuader rule have come under reconsideration by the Trump 

Administration in 2017.

An unfair labor practice is conduct by an employer or a union that interferes with the purposes of, and has been 

prohibited by, the NLRA. Under the NLRA, only an employer (including an employer agent such as a multiemployer 

bargaining association) or a union can be liable for the commission of unfair labor practices – individual persons or 

employees cannot. However, the actions of individual agents (such as union business agents or employer 

supervisors or superintendents) can be attributed to the union or the employer and thus can result in findings that 

the unions or employers committed unfair labor practices. 

An employer may not: 

with respect to their exercise or non-exercise of the right to 

engage in protected concerted activity. Protected concerted activity is act ivity engaged in by or specifically on 
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behalf of two or more individuals for purposes of addressing concerns regarding wages, hours or working 

conditions. A union does not need to be involved in order for activity to be considered protected concerted 

activity. In fact, any time two or more individuals act together (concertedly) to address concerns regarding 

wages, hours or working conditions, their activity can be deemed protected. For example, two non-union 

employees conferring or complaining about jobsite safety concerns are engaged in protected concerted 

activity.

 Employee 

committees formed by an employer for purposes of dealing with matters affecting wages, hours or 

working conditions may be employee organizations. Examples of such committees/employee 

organizations may include Total Quality Management (TQM) committees, safety committees, and 

absenteeism committees. 

 against or in favor of any employee because of the exercise or 

non-exercise of rights to engage in protected activity – for example, membership or non-membership in, 

support or non-support of, labor organizations. 

 for filing unfair labor practice charges or testifying in NLRA proceedings. 

 with an appropriately recognized or certified bargaining representative of 

employees. 
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A union may not: 

 with respect to protected activity.

 in the selection of their representatives for bargaining purposes. 

 for the exercise or non-exercise of the right to engage in protected 

activity. One exception to this is the enforcement of a lawful union security clause in the states that have 

not enacted “right-to-work” laws. A lawful union security clause is one that requires an employee to pay 

to the union dues and fees uniformly required as a condition of acquiring or retaining membership in the 

union. Employees who object to such a requirement may assert their right to pay the union only those 

fees representing the cost of providing representation services to the employees in the unit. Under most 

union security clauses, employees who refuse to pay the required fees may be terminated by the 

employer at the request of the union. 

  with an employer for whose employees the union is the bargaining 

representative. 

 (See Appendix I).
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Under Section 8(e) of the National Labor Relations Act, neither employers nor unions may enter into agreements to 

refuse to do business with other employers on the basis of their labor relations policy, such as whether they are 

union or non-union. Such an agreement is called a hot cargo agreement. Section 8(e) generally prohibits agreements 

not to subcontract to employers on the basis of their union/non-union status. However, there is an exception to 

Section 8(e)  

for work performed on the jobsite in the construction industry. This exception is discussed further below in section 

3.10. 

Construction contractors may be faced with unfair labor practices committed by unions. Some may involve the illegal 

picketing of a construction site; others may involve the duty to bargain itself.  

The only legal procedure available to stop union unfair labor practice conduct is to file an unfair labor practice 

charge with the Board. For example, a contractor whose employees have stopped work in response to unlawful 

picketing is generally not entitled to go into court and obtain an injunction against the work stoppage even if its 

collective bargaining agreement has a no-strike clause. This is so because the strike by the employees is usually a 

sympathy strike which is generally not enjoinable. In addition, an injunction cannot usually be obtained because the 

activity involved is an unfair labor practice and the law provides that only the NLRB can decide unfair labor practice 

cases. Similarly, if a union commits the unfair labor practice of bargaining in bad faith, the employer may not sue the 

union directly in federal or state court to enjoin its refusal to bargain in good faith. The only legal remedy available is 

through the Board by filing an unfair labor practice charge. 

 is initiated by completing a form and filing it with the proper Board regional office. 

Forms are available from all Board regional offices and on line at www.nlrb.gov. Any person may file a charge, not 

just the employer that is subject to the allegedly unlawful conduct. 

http://www.nlrb.gov
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Once an unfair labor charge is filed, a local office of the Board 

investigates to determine if a violation of the Act may have 

occurred. If the local office concludes the charge has no merit, it 

dismisses the charge. The charging party may appeal to the Board’s 

general counsel in Washington, requesting that the charge be 

reinstated. If the local office concludes preliminarily that the charge 

has merit, or if the General Counsel so concludes after an appeal of 

a local dismissal, the matter goes to trial before an Administrative 

Law Judge unless the parties settle. 

 – Secondary boycott, recognition picketing, and 

jurisdictional dispute charges are considered priority charges. The 

Board is obligated to attempt to complete its investigation of such 

charges within 72 hours after their filing. Additionally, if the investigation provides the investigator with reasonable 

cause to believe that certain of these unfair labor practices are occurring, the Board may seek an injunction from a 

federal district court to halt the conduct pending a final decision. In some cases – secondary boycotts for example – 

the Board  seek an injunction if it has reasonable cause to believe an unfair labor practice is being committed. 

Before filing a charge, the employer should already have collected evidence, including statements of witnesses. The 

employer should be prepared to have its witnesses available to talk to the Board investigator in person, preferably 

on the day the charge is filed. If the Board decides there is reasonable cause to seek an injunction, the employer’s 

witnesses will have to appear in court and testify. It is not necessary to be represented by an attorney in filing these 

charges, but it is generally advisable to employ one because of the need to be familiar with the law and the 

procedures followed by the Board. 

The remedies for construction industry unfair labor practices include cease and desist orders that require the union 

to stop its unlawful activity. In  cases, the union is ordered to stop the unlawful picketing and 

return to work. In , the union is ordered to stop picketing if the picketing has continued 

for more than a reasonable period, which may not exceed 30 days, without the filing of an election petition. This 

remedy may be accompanied by a direction of an election – but only if a petition has been filed. In

, the union is ordered to stop the course of activity (picketing, striking or the threat of same). This may 

be accompanied by an order holding a Section 10(k) hearing – an expedited procedure for resolving the disputed 

work assignment. [Note that a Section 10(k) proceeding is not available if the parties have agreed to the Plan for the 

Settlement of Jurisdictional Disputes in the Construction Industry. See the material at 3.10.7.]  

As discussed above, the two primary means of establishing Section 9(a) exclusive representative status for 

bargaining apply to all employers, including those in the construction industry. These are: 1) voluntary recognition; 

and 2) certification after an election. Each of these means is dependent upon the union actually attaining majority 

status and proving to the employer’s and/or the Board’s satisfaction that it enjoys such majority status.   

If a union achieves majority recognition or certification under Section 9(a), the employer and the union each have a 

duty to bargain with each other over the terms of a new agreement once a collective bargaining agreement expires. 

Such a duty continues until: 1 ) the employees vote to decertify the union as their representative; 2) the union 

disclaims interest in further representing the employer’s employees; or, 3) the employer goes out of business.  

Voluntary recognition under Section 9(a) is not frequently utilized by unions seeking bargaining rights in the 

construction industry, because Section 8(f) specifically permits an employer engaged primarily in the construction 

industry to enter into a collective bargaining agreement with a union any showing of majority status by the 

union. 

Section 8(f) for the construction industry was added to the NLRA in the Landrum-Griffin Act of 1959 because of the 

relatively short duration of employment on many construction projects. The Board’s election machinery was viewed 
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as impractical since after completion of a project or a phase of a project employees are typically released and new 

employees are hired for the next project or the next phase. The assumption was that permanent certification or 

recognition of a union was generally inappropriate because of the loss of “majority” status of the union among 

employees due to the turnover of employees from project to project. 

Section 8(f) permits easy “organizing” of open shop contractors. Once a project is bid upon and awarded to a 

contractor or group of contractors, and either before or after work on the project has begun, open shop contractors 

may be approached by unions representing employees in the trades to be employed on the project and asked to 

sign collective bargaining agreements. It is legal to sign such agreements  any 

employees for the project, but  because of Section 8(f). 

Some such “prehire” agreements are “project agreements” that have no application to employees at a headquarters 

facility or on other construction projects. However, they need not be so limited. When entering into such 

agreements, it is advisable to make sure they do not conflict with any other agreements to which the contractor may 

be signatory.  

There are very important differences between contracts signed pursuant to Section 8(f) and contracts signed after 

collective negotiations with a union that has been recognized or certified union under Section 9(a).  

1 . Contracts signed after negotiations with a union recognized or certified under Section 9(a) prevent, or act 

as a bar to, recognition or certification of another union as representative of those same employees during 

the term of the contract. 

2. Contracts signed pursuant to Section 8(f) do not prevent the filing of petitions for elections that could lead  

to certification of the incumbent or another union. Contractors need to be aware that merely signing a 

Section 8(f) agreement does not mean that they are free from going through a Board election. Also, a Board 

election that results in certifying a union as the representative of employees will certify the union as the 

representative of the employer’s employees on all of a contractor’s projects/jobsites in the geographic area 

covered by  

the certification. 

3. Upon expiration of a Section 8(f) contract, a Section 8(f) contractor has no duty to bargain a new agreement 

with the union. 

4. Despite the fact that a Section 8(f) contractor has no duty to bargain upon the expiration of a Section 8(f) 

agreement, a Section 8(f) contractor may be bound to a new collective bargaining agreement if it had 

previously delegated bargaining authority to a multiemployer association and failed to timely withdraw such 

authority before the start of negotiations for a new collective bargaining agreement. 
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Negotiations may be conducted by employers in three basic bargaining configurations: single employer bargaining; 

multiemployer bargaining; or coordinated bargaining 

Multiemployer bargaining is traditional in the construction industry. It  occurs when: 1) two or more employers that 

individually have a legal obligation or desire to bargain with a craft union decide to negotiate one agreement with  

that union covering all such employers; and 2) where the union also agrees. Multiemployer bargaining started as an 

attempt to curb union strength and defend against certain union tactics – the divide and conquer strategy of 

whipsaw strikes, pitting one or more employers with a lot of work at a particular time against other employers that 

had little  

work, for example. 

If a contractor desires to engage in multiemployer bargaining, it is advisable to assign bargaining rights to the MEBU 

in writing. Assignments of bargaining rights may apply only to mandatory subjects of bargaining; or, they may be 

expanded to apply to both mandatory and permissive subjects of bargaining; and/or may also assign the right to 

administer the collective bargaining agreement during its term. Restrictive terms may also be included in an 

assignment of bargaining rights. These restrictive terms are covered in detail in the discussion of assignment of 

bargaining rights, below.  

 It should be noted that it is possible for a multiemployer unit to be certified as an appropriate unit for a Section 9(a) 

relationship, pursuant to an election or otherwise. Although the general rule is than a single employer unit is 

presumptively appropriate, a controlling history of collective bargaining on a multiemployer basis, the employers’ 

intent and other factors of a community of interest could result in a finding that a union is entitled to an election on a 

multiemployer basis. See, for example, Regional Director Decision in Architectural Contractors Trade Association , 

Case 07-RC-12559, August 6, 2014. 
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One obvious alternative to traditional multiemployer bargaining is negotiating on a single-employer basis. This 

involves one contractor bargaining a contract with each union with which it has a bargaining relationship. Any 

contract agreed upon applies to that contractor only. 

One option is for a single employer to adopt local area agreements (doing this is sometimes called signing a “me 

too” agreement). An employer that is not bargaining as part of a multiemployer group may generally adopt a local 

area agreement with a craft union. To do so, the employer may sign an Acceptance of Working Agreement and/or 

Participation Agreement form for benefit fund payments that may contain an agreement to accept the local area 

agreement. An employer that does so should review the form carefully to be certain whether it contains an 

assignment of bargaining rights for future negotiations, or territorial jurisdiction provisions that would affect the 

employer’s operations elsewhere. The documents also should be reviewed, carefully, to determine whether they 

purport to grant Section 9(a) recognition to the union. [See section 3.2.1, above, discussing Staunton Fuel, the 

extension of Section 9(a) recognition, and the Board’s current position regarding conversion.]  
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Of course, before engaging in single-employer bargaining, if an employer has previously assigned its rights to a 

multiemployer group, it must first withdraw the assignment of those rights from the multiemployer group. The 

employer should consult legal counsel to ensure that the withdrawal is accomplished effectively.  

A critical factor for effective withdrawal of bargaining rights is timing.  the deadline in the expiring collective 

bargaining agreement for giving notice of an intent to terminate or modify that agreement, and  negotiations 

actually commence, the employer should do the following. , the employer should send written notice to the 

multiemployer group of its unequivocal intent to withdraw the right to bargain on its behalf from the multiemployer 

group. , the employer should send such written notice to the union or unions involved. , it may also be 

necessary (depending on the employer’s plans, as to bargaining proposals and a possib le lockout strategy) to notify 

federal and state mediation agencies somewhere between 90 and 60 days before the collective bargaining 

agreement expires. The employer should inform the agencies of the expiration date of the collective bargaining 

agreement and that it is conducting negotiation on its own and not as part of a multiemployer association or unit.  

Two decisions of the Board have had a significant impact upon the timing and process for effective withdrawal of 

bargaining rights from multiemployer associations. The cases are Chel La Cort, 315 NLRB No. 154 (1994) and James 

Luterbach Construction Co., 315 NLRB No. 147 (1994). 

 – In Chel La Cort, the Board held that employers in Section 9(a) relationships that assign 

bargaining rights to a multiemployer association must effectively withdraw those bargaining rights  actual 

negotiations begin, even if negotiations begin much earlier than called for under the collective bargaining 

agreement itself, even if the employer had no reason to know that negotiations were going to begin early,  

possibly even if the multiemployer association deliberately concealed the fact of early negotiations from one or more 

of the employers that had assigned bargaining rights to it. 

– In Luterbach, the Board ruled that a Section 8(f) contractor is not bound automatically to 

a new collective bargaining agreement negotiated by a multiemployer association to which the employer had 

assigned bargaining rights in the past. Two members of the Board’s panel (three (3) of the Board’s five (5) members 

are involved in deciding many cases) held that a Section 8(f) contractor is bound to a successor Section 8(f) contract 

negotiated by a multiemployer association  takes some affirmative steps to put the  on 

notice that it intends to be bound by the successor agreement. A third member of the NLRB held that a Section 8(f) 

contractor was obligated to a new Section 8(f) contract if the  gave notice to the union that 

it had bargaining rights and was bargaining on behalf of such Section 8(f) contractor. 
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Single-employer bargaining may also be affected by the inclusion of “most-favored” employer clauses in local area 

agreements. Such local area agreements frequently contain clauses (often referred to as “most -favored nation” 

clauses) providing that if the union agrees to more favorable terms (that is, better than in the local area agreement) 

with one employer in an area, it must extend those more favorable terms to  employers signatory to the area 

agreement. Such clauses are lawful if they are drafted appropriately.  

A clause providing that the union will extend more favorable terms to  employers is generally . A clause 

providing that the union will not  to more favorable terms with any other employer (other than those covered 

by the local area agreement) is generally ; such clauses may violate anti-trust laws because they essentially 

constitute an agreement between the union and management to fix wages for all work done by union-represented 

employees of any employer in the union’s jurisdiction that is not part of the multiemployer barga ining unit. 

Additionally, when bargaining with a single employer in a , if a union relies on such a clause 

as the basis of a refusal to bargain over terms different from the multiemployer bargaining unit area agreement, such 

may also constitute an unfair labor practice (failing to bargain in good faith). 

The existence of a lawful “most-favored” clause in an agreement, therefore, does not prevent employers from 

bargaining over more favorable terms. In fact, a single employer bargaining with a union under Section 9(a) may 

the union to bargain over proposals for different terms from the local area agreement even if the local area 

agreement contains a lawful “most-favored” employer clause (also referred to sometimes as a “me too”  clause). The 

union will not want to agree to different terms with a single-employer because of a fear of having to extend such 

terms to the employers signatory to the local area agreement; but, if the union refuses to agree to such proposals 

 the “most-favored” clause, the union may be bargaining in bad faith.  

Project agreements are generally not seen as triggering “most-favored” employer clauses because they are seen as 

dealing with a specific geographic area. 

 – Some “most favored employer” clauses are self-executing – that is,  

if a more favorable provision is agreed to in another agreement, the more favorable provision is automatically 

considered to be part of the agreement containing the “most favored employer” clause. Other “most favored  

employer” clauses simply call for the parties to negotiate over whether and how to implement the more favorable 

provision in their agreement. 

An employer bargaining with a union in a  may also advance proposals that differ from the 

local area agreement. However, since neither the union nor the employer has a  to bargain in good faith under 
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Section 8(f), the union does not commit a refusal to bargain unfair labor practice by refusing to agree on the basis of 

the “most-favored employer” clause. 

Another alternative to traditional multiemployer bargaining is . Coordinated bargaining 

occurs when employers seek to obtain  contracts but to do so at the same time or using the same 

spokesperson. 

Under this scenario, several employers could hire one negotiator. It could be an individual (an experienced labor 

negotiator, an experienced labor lawyer, etc.) or a professional association. I t could even be the association that 

previously bargained as the multiemployer group representative. This, however, can be tricky and is a tactic that 

should be discussed, in detail, with experienced labor counsel. There are circumstances in which the Board might 

find that the use of the multiemployer association as the bargaining representative for the coordinated effort is 

simply a disguised form of the multiemployer bargaining format. In that case, the Board would not give effect to the 

intended individual nature of each bargaining unit and agreement. 

The following scenarios illustrate the coordinated bargaining approach. First, Company A, Company B, and 

Company C are all to be represented by Spokesperson X. Spokesperson X makes it clear to the union that  he or she 

is negotiating a group contract but individual contracts for Companies, A, B and C. If this is done correctly, the 

result is an individual contract for each contractor. Each contractor, and perhaps each project, is an individual 

bargaining unit. Negotiations would no longer result in one agreement covering one large multiemployer unit.  

Such coordinated bargaining could also be accomplished in different formats. One could have Spokesperson X 

contacting the union and saying that he represents Company A one day, the next day he will be representing 

Company B, and the next day he will be representing Company C. This is taxing on the union’s resources much the 

same as the group of employers all negotiating individually. It is also rather taxing, however, on Spokesperson X. 

Another format for coordinated bargaining is to have Spokesperson X come into one meeting with the union and 

inform the union that he or she represents all three companies, A, B, and C, that are each negotiating individual 
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contracts. Spokesperson X could further state that if the union prefers, and in order to avoid strain on the limited 

resources of both sides, the discussions could take place all at one time – as long as the union understands and 

agrees that three separate contracts are being negotiated, and that each contract must be ratified independently by 

each contractor and independently by the union for each contractor. See, for example, IBEW Local 40, 302 NLRB 271 

(1991). 

Another variant of multiemployer bargaining, at least in the way it has traditionally been carried on in many areas, is 

to continue to bargain on a multiemployer basis but to change significantly the nature of the assignment of 

bargaining rights. It is possible to write a very tight and strict assignment of bargaining rights agreement in which the 

employers promise not to enter into interim agreements or retroactive agreements. Using such a restrictive 

assignment form, all employers assigning rights may agree that if one or more employers are struck, all others will 

lock out, and/or that if the bargaining committee deems that an offensive lockout should be called – one not in 

response to a union strike, but a lockout to put pressure on the union – all employers in the group agree they will 

participate in the lockout. [See example on the next page.] If an employer violates one of the above pledges, the 

employer may be subject to suit for damages by the other employer members of the group. Legal counsel should be 

consulted to discuss both the labor and the anti-trust issues that may be involved in this approach.  

 – Take care to address the scope of bargaining rights assigned. Assignments of 

bargaining rights could include only mandatory subjects of bargaining – and probably do include  such subjects 

unless they state otherwise. To include permissive subjects, an assignment of bargaining rights should include all 

subjects which may  be bargained. This will ensure that permissive subjects of bargaining, such as industry 

promotion fund clauses, are included within the scope of the association’s authority to bargain on behalf of the 

assigning employer. (See the Collective Bargaining Agent Authorization, set forth on the following page.) 
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Unions have the same legal capacity as employers to use the three basic configurations of single, multi -, or 

coordinated craft bargaining. Just as union agreement is a prerequisite to multiemployer bargaining, employer 

agreement is a prerequisite to multi-craft bargaining. The only circumstance in which employers would be  

to bargain on a multi-craft basis would be one in which the unions obtained  from the Board on a multi-

craft basis following an election conducted by the Board in a single bargaining unit consisting of more than one 

craft. It is possible, although unlikely, that, a group of craft unions could petition the Board collectively to hold a 

multi-craft election among all of an employer’s craft employees, regardless of craft. If the unions won such an 

election, the employer would be legally obligated to bargain with those unions on a multicraft basis.  

Unions can also engage in coordinated craft bargaining – even to the extent of one union placing a representative of 

another union on its bargaining team. An employer may not refuse to bargain with a union because of who the union 

names to its bargaining team any more than a union can refuse to bargain with an employer because of who the 

employer names to its bargaining team. For example, it is an unfair labor practice for a union to refuse to meet 

because the multiemployer bargaining unit’s labor attorney is at the table.  

Project agreements are collectively bargained agreements that cover only the work performed on a specific project. 

These project agreements may take the form of “one employer, one craft, one project” (for example, the UA 

Specialty Construction Agreement) or “all employers, all crafts, one project” (for example, the Boston Harbor PLA 

discussed below). 

This type of project agreement occurs when one contractor (either a contractor that formerly or usually operates 

open shop, or a union signatory contractor working outside of its home area), enters into an agreement with one 

craft for a specific project. It is accomplished by signing either a national specialty agreement, or some form of a 

craft’s local area agreement. To limit the scope of the agreement, such an agreement should be in writing and state 

that: (a) the agreement binds the employer to the agreement  for the one project; and (b) when the project is 

completed,  

the employer has no further obligations under the project agreement or any other agreement, including the local  

area agreement. 

This type of project agreement, generally referred to as a project labor agreement (PLA), is often used for large, 

long-term projects involving unusual circumstances, such as the Boston Harbor clean-up. It is generally the result of 

an owner’s requirement for a union-built project, or of some circumstances that call for variance from the local area 

agreements. Such PLAs almost always contain a no-strike/no-lockout clause that is to remain in effect for the 

duration  

of the project, even if the local area agreements expire in the meantime. In many cases, these PLAs also contain  
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special terms concerning manning requirements, subcontracting provisions, wage and benefit  rates, overtime rules,  

or other matters. 

Typically, all contractors on the project must agree to be bound by the PLAs as a condition of being awarded work 

on the project. Such PLAs also usually incorporate all the terms of the local area agreements, with  a proviso that 

they are controlled by any inconsistent provisions contained in the project agreement itself. This means that usually 

all contractors also must abide by or become or remain signatory to the local area agreements as a condition of 

working on the projects. 

Following a decision of the Supreme Court of the United States issued in 1993, Building & Trades Council v. 

Associated Builders & Contractors, 507 U.S. 218, 142 LRRM 2649 (1993) (referred to as the Boston Harbor case), 

PLAs are now generally lawful on public as well as private projects. Under Boston Harbor, public projects may utilize 

PLAs without being preempted by the NLRA as long as the public entity involved is acting as an “owner” and not 

attempting otherwise to regulate labor relations policies of private sector employers. 

PLAs on public projects are still challenged frequently under theories of preemption under the Employee Retirement 

Income Security Act (ERISA). Additionally, state procurement statutes and state bidding statutes have been invoked 

in various locations in attempts to invalidate PLAs on large public projects. The law around the country is not 

uniform. In a very few locations, such PLAs on public projects have been struck down on either ERISA preemption or 

state bidding/procurement statute grounds. In most other locations, the courts have found ERISA preemption 

inapplicable and found either that there is no state bidding/procurement statute or that the state 

bidding/procurement statute does not prohibit the PLAs. Contractors need to be aware of the law in the jurisdiction 

in which they operate. 

In Glens Falls Building and Construction Trades Council (Indeck Energy Services, Inc.) , 350 NLRB No. 42 (2007), the 

Board held that a non-construction industry owner and a union had violated Section 8(e) of the Act by entering into a 

PLA. The Board found that the agreement was not protected by the construction industry proviso to Section 8(e) 

because it was not entered into in the context of a collective-bargaining relationship. The Board found that the 

employer’s primary purpose was not to establish terms and conditions of employment for any of its employees, but 

to “remove the threat of union opposition to its efforts to secure regulatory approval of its cogeneration plants.”   

In addition to legal challenges, the question of PLAs continues to percolate in the political arena. In 2001, President 

Bush issued an executive order prohibiting the use of PLAs on federal construction projects (both direct and 

federally-assisted). President Obama subsequently issued an Executive Order in 2009 mandating that federal 

agencies consider the use of project labor agreements on such projects involving $25 million or more of federal 

funds. It is likely that the use of PLAs on public projects, at both federal and state levels, will continue to be affected 

by political developments for years to come. [As of January 2018, the Obama PLA has not been overturned by the 

Trump Administration.} 
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Before discussing the duty to bargain itself, a few words are in order about the Federal Mediation and Conciliation 

Service (FMCS). The FMCS was created as part of the Taft-Hartley Act in 1947 3. Once this agency was created, it 

assumed the mediation and conciliation duties that the Department of Labor had previously performed. The FMCS is 

empowered by the Taft Hartley Act to use mediation and conciliation to prevent or minimize the disruptive effect of 

labor disputes on interstate commerce. 

The FMCS’s obligations to provide conciliation services are intertwined with certain obligations imposed by the Taft -

Hartley Act upon employers and unions. Under the Taft-Hartley Act employers and unions are required to make 

every effort to reach agreement on the terms of collective bargaining agreements. If they are unable to reach 

agreement, they are directed to participate fully and promptly in meetings called by the FMCS. 

Whenever renewal or renegotiation of a collective bargaining agreement is to take place, Section 8(d) of the Labor-

Management Relations Act requires the parties, as part of their duty to bargain, to notify FMCS. The statute requires 

that the party (union or employer) desiring to modify the agreement to serve notice on the other party at least 60 

days before the contract expires and then, within 30 days after filing the 60-day notice, notify the FMCS of the 

existence of the contract dispute. 

The giving of such notice is critical and has a significant impact upon the rights of the parties, assuming agreement 

on the terms of a new contract is not reached. The party that initiates the bargaining process (sends the initial notice 

of intent to terminate, modify or renegotiate) has the burden of notifying both the FMCS and the state mediation 

agency. A failure to meet the burden of notification may render illegal those economic actions (such as strikes or 

lockouts) which are otherwise available and lawful in the event an impasse is reached. 

For example, if a union serves notice upon employers that it wishes to modify and renegotiate a contract, but fails to 

provide the requisite notice to FMCS and the appropriate state mediation agency, a strike by the union to support its 

bargaining demands is illegal and the strikers may be fired 4. In fact, even if the union notifies the agencies 

appropriately, but calls a strike in fewer than 30 days after the notice was served, the strike is nonetheless illegal 

and the strikers may be fired. 

The significance of being the  party with the burden of providing notice is underscored by the realization 

that the employer, in a situation where the union was the initiating party and failed to give notice, could still lock out 

the employees once 30 days passed after the union’s notice to the employer of an intent to modify the contract, 

even if the notice had not been given to the agencies, or had been given to the agencies but less than 30 days had 

passed since notice was given. 
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In any case where the employer initiates the bargaining process, the employer bears the notification burden . The 

employer in such cases may not lock out employees until at least 30 days have passed after timely notice is given to 

the FMCS and the state mediation agency. 

Significantly, employers and unions in Section 8(f) relationships are technically not subject to the FMCS provisions 

because the FMCS provisions are an adjunct to the duty to bargain in Section 9(a) relationships under Section 8(d), 

and parties to Section 8(f) relationships are not subject to the duty to bargain upon expiration of a Section 8(f) 

agreement. Notice to the mediation agencies is not mandatory for those in 8(f) relationships, but the agencies will 

likely assist if requested, so sending the notice is something the parties may wish to consider.  

After an agreement expires, employers and unions that have Section 9(a) relationships are required to bargain in 

good faith to resolve terms of new or renewed collective bargaining agreements. The methods of establishing 

Section 9(a) relationships are discussed above.  

As mentioned above, Section 8(d) of the National Labor Relations Act defines the duty to bargain. In relevant part,  

 it states: 

It is a relatively simple statement, although there are literally hundreds of volumes of cases interpreting and applying 

it. 

The statutory duty to bargain results in bargaining of a different nature than that involved in virtually all other 

commercial bargaining. The first and overriding difference is that the employer has a  to bargain. When a 

contractor negotiates with an owner about building a project, with a supplier about buying materials, or with an 

insurance carrier for liability insurance, the employer is under no obligation to try to reach an agreement. If the 

contractor does not like the deal offered, the contractor can walk away from the deal.  If the contractor does not think 

the other party’s offer makes any business sense, it can walk away and find another party to deal with.  

But, if the contractor is an employer in a Section 9(a) relationship with a union, it  bargain with . The 

employer cannot stop bargaining with a union just because the union’s offer is unreasonable. The employer cannot 

seek out another union that may be more reasonable to bargain with. If the employer tried to do so, it would commit 
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an unfair labor practice and could be ordered by the Board to resume bargaining. The order could be enforced by a 

United States court of appeals. 

This leads to consideration of a second distinction – an employer bound by a Section 9(a) relationship  

exercise leverage as completely as it can in other commercial contexts. It cannot walk into a first meeting with the 

union, put a final offer on the table, and say “take it or leave it.”   

The Section 9(a) employer must listen to the union’s proposals and evaluate them in good faith to try to reach an 

agreement with that union. If the employer does not try to reach an agreement, and if it assumes a “take it or leave 

it” position at the outset and never modifies that position, the employer will be found to have bargained in bad faith  

and will be ordered to begin bargaining in good faith. A Section 9(a) employer may engage in “hard bargaining” and 

insist on its position, but if it does so without explaining the basis of its position, or the basis of its refusal to agree to 

union proposals, it may be found not to have bargained in good faith. 

Another distinction between bargaining with a union and bargaining with other business entities is that the union is, 

at core, not a business entity. A union is composed of its members; with few exceptions, its members must ratify any 

agreement reached. In some instances, even when the business manager or other representative of the union with 

whom the employer is dealing understands the business aspects of a situation and would be willing to come to a 

reasonable agreement, that person may be unable do so because the members of the union would not ratify it. At 

times, the rank and file union membership operates on an level without regard to good common business 

sense and pragmatism. When this occurs, a business manager, who depends upon being elected by that rank and 

file membership in order to keep his job, may take positions at the bargaining table that appeal to the sentiment of 

the membership. 

The duty to bargain includes the duty to supply information upon request. Information that must be supplied by an 

employer to a union upon request is not just information sufficient to back up the employer’s bargaining position. 

Any information requested by the union which is  for the union to fulfill its role as 

bargaining representative must also be supplied. 

Even though, as noted above, Section 8(f) contractors are not generally subject to the duty to bargain upon 

expiration of a Section 8(f) agreement, they are subject to it  of a Section 8(f) agreement to which they 

are signatory. Accordingly, the duty to supply information described above does exist for Section 8(f) employers 

 of their Section 8(f) agreements. 
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Generally, the remedy for not bargaining in good faith is a cease and desist order – in other words “stop bargaining 

in bad faith and start bargaining in good faith.” This does not sound like much of a penalty, and in reality it is not. 

There are, however, circumstances in which the consequences are much more severe. 

If an employer bargains  to impasse, it can inform the union that it will implement its final offer. In 

contrast, consider the following scenario and its consequences. Assume that an employer association proposes a 

wage reduction because of competitive pressures and the union does not agree. The employer association believes 

it has reached an impasse and places the wage reduction into effect immediately. The union then calls a strike in 

response to its actions. An employer individually, or all the members of the association, hires replacement 

employees and continues working at the new reduced wage levels the employer proposed. Next, assume that the 

union comes to the employer and says “Okay, you win!” and offers to have all of its members return to work and the 

employer says “No, we have replaced all the employees.”  

Under these facts, if the Board decided that the employer had not bargained in good faith, or had not reached what 

the Board believed to be an impasse, the strike would have been, from the outset,  (a 

strike that is caused or prolonged by an employer’s unfair labor practice), and the employers could not legally hire 

permanent replacements for the strikers. When the strikers offered to return, they were entitled to  

reinstatement even if it meant terminating the replacements. The employers, therefore, would owe those strikers 

 from the date they offered to return to work until the employer actually let them return – and 

the pay would probably  be at the lower wages the employer may have paid the replacements, but instead at the 

rate of pay in the expired collective bargaining agreement. 

In this example, the remedy is far from innocuous, because the employer would pay twice for the work done by the 

replacements – once to the replacements, and once to the strikers. Understand that it generally takes many months, 

and sometimes years, for an unfair labor practice to be heard and resolved by the Board. If the employer had 

maintained its same position on not rehiring strikers throughout that entire period of time, the liability for back pay 

and benefits could be staggering. 

Generally, the remedy for failure or refusal to bargain in good faith is to restore the parties to where they were 

before the unfair labor practice was committed ( ) and to compensate the employees for any losses 

they incurred as a result of the unfair labor practice. Before any employer or group of employers takes an impasse 
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position and “goes unilateral” or hires replacements, labor counsel should be consulted to obtain an opinion as to 

whether the Board is likely to find bad faith bargaining or a failure to reach impasse. As you can see from the above 

example, the consequences of being wrong can be very significant. 

As a participant in the bargaining process, it is essential to know the difference between mandatory and permissive 

subjects of bargaining. Anything that affects “wages, hours, and other terms and conditions of employment” – the 

language used in Section 8(d) of the Act – is a mandatory subject of bargaining.  subjects of bargaining 

are those about which:  

 

 

 subjects of bargaining are any subjects that are not mandatory, but are not illegal.  

An example of an  subject would be a “hot cargo” clause outlawed by Section 8(e) of the NLRA, such as a 

union-signatory subcontracting clause not limited in application to jobsite work. Another example of an illegal 

subject would be a provision calling for the hiring of only male employees.  

Essentially, the parties may bargain about anything that is not illegal. The distinction between mandatory and 

permissive subjects of bargaining relates only to whether a party is required to bargain about a proposal and 

whether the subject is one over which the parties can lawfully go to impasse. 

For example, a multiemployer association could not insist on inclusion of an industry promotion or industry 

advancement fund clause in a contract to the point of refusing to enter into a collective bargaining agreement with a 

union over the issue if that were the only issue unresolved. Going to impasse over a permissive subject of bargaining 

is not allowed, and the association’s actions would be an unfair labor practice in a 9(a) context.  

If an employer in negotiations reaches a point of impasse and is likely to take a “final” position in which it will insist 

on an agreement on the terms of that final position to the point of taking a strike, the employer should consult with 

counsel to determine whether the outstanding issues are mandatory or permissive. If they are permissive, the 

employer may not insist upon them as a condition of entering into the agreement. 
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 – As a safeguard against changes in the law during the term of the agreement, the 

agreement should include a “ ” clause providing that if any particular provision of the 

agreement is found to be, or becomes, illegal, unlawful or unenforceable, it will not affect the enforceability of the 

remaining provisions of the agreement. Other key elements that may be included in such a clause to 

address changes in the law are: 
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Technically, in an 8(f) relationship there is no such thing as a mandatory subject of bargaining once an agreement 

has expired. In such a case, there are no mandatory subjects of bargaining because there is no duty to bargain – at 

all – over the terms of a new agreement once an agreement between parties to a Section 8(f) relationship expires. 

Every topic is permissive at that point.  

It is also important to remember that a union in a Section 8(f) relationship need not follow any rules of bargaining 

either, and can insist to impasse, and possibly strike, over permissive subjects. It may be possible to have any such 

strikes and picketing characterized as recognitional in nature, and thus limited in time.  
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The Supreme Court of the United States has held that, under Section 8(e) of the NLRA,  it 

is legal for a construction industry union to bargain for a clause that prohibits the subcontracting of work to be done

 to any firms except those who have existing agreements with the appropriate craft union. Not 

only is it legal, it is  a mandatory subject of bargaining, and a union may be able to strike to obtain it. This 

was a hotly contested issue for many years until the Supreme Court’s decision in Woelke & Romero (465 US 645 

(1982)), and, while not so hotly  now, it is still hotly . 
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At least one case, known as Sun-Land Nurseries, (793 F.2d 1110 (1986)), has held that it is legally permissible to go so 

far as listing by name the appropriate unions with which a company must have an agreement for jobsite work in 

order to be eligible to receive subcontracts. In that case, the subcontracting clause stated that jobsite work could be 

subcontracted only to employers that had contracts with particular unions, specifically, the members of the AFL-CIO 

Building and Trades Council. The employer in question, Sun-Land Nurseries, had recently decertified the Teamsters 

after a dispute. Sun-Land then entered into a collective bargaining agreement with an independent (non-AFL-CIO) 

union and attempted to get work on the project. Sun-Land was told it was not eligible for any work from signatory 

contractors on the basis that it did not have a contract with one of the “approved” unions. Sun-Land sued, alleging 

that the subcontract clause was broader than permitted under the National Labor Relations Act, the Woelke & 

Romero decision, and applicable antitrust laws. Sun-Land Nurseries lost that case. 

Other cases have been decided upholding the legality of . These are clauses that 

prohibit a contractor from subcontracting to a company that does not have an agreement with the appropriate union 

and also from  subcontracts  a general contractor who does not have a contract with the appropriate 

union. See, for example, Laborers Local 210 v. Associated Gen. Contractors, Labor Relations Div. , 844 F.2d 69, 128 

LRRM 2060 (2d Cir. 1988). Very few contracts with these clauses are in existence and specialty subcontractors, such 

as mechanical and electrical contractors, are unlikely to agree to include them in their agreements since they are the 

ones who most frequently are able to receive contracts from open shop general contractors.  

Clauses that prohibit  subcontracting of  (work preservation clauses) are  for any 

employing industry, construction or not. Such clauses are mandatory subjects of bargaining. The object of such a 

clause is to keep all bargaining unit work with the employer so that the employer’s employees, whom the union 

represents, will perform that work. Such a clause does not attempt to dictate or control the labor relations policies of 

another employer. It is an attempt to preserve bargaining unit work. This is why it does not violate Section 8(e). An 

example of such a clause is set forth in the text box below.  

The limits of work preservation have been the subject of much litigation over the years. Two important decisions of 

the Supreme Court of the United States describe generally the parameters. They are: National Woodwork 

Manufacturers Association v. NLRB, 386 U.S. 612 (1967); and NLRB v. Plumbers & Pipe Fitters Local 638 (Enterprise 

Association), 429 U.S. 507 (1977). 

In National Woodwork, the Court decided that any clause that protected work traditionally done by the bargaining 

unit, or “fairly claimable” by the bargaining unit, does not violate Section 8(e). The case involved a clause in a 

collective bargaining agreement that permitted employees to refuse to install pre-cut doors because the work of 

cutting doors to fit had always been traditional work of the bargaining unit employees. The Court found that the 

clause was intended to preserve bargaining unit work; that it was not intended either to acquire work the employees 

had never performed, or to require the employees of the pre-cut door manufacturer to become union. Therefore, the 

clause was lawful. 

In Enterprise Association, the court found that a lawfully written work preservation clause could be applied lawfully 

 to employers who had a “right to control” the work at issue. In that case, a subcontractor bid on and obtained a 

job from a general contractor that required the subcontractor to install pipes that had been threaded and cut by the 

manufacturer of the pipes. The Court held that since the subcontractor did not have control of whether pre-threaded 

and pre-cut pipes were to be installed, it would be unlawful to enforce the otherwise lawfully written work 
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preservation clause by permitting employees to refuse to install them. 
 

 

Clauses that prohibit subcontracting of bargaining unit work except to subcontractors that pay their employees at 

least an equivalent amount of wages and benefits as contained in the employer’s collective bargaining agreement 

with the union (known as area standards clauses) are also lawful for any employing industry, construction or not. 

Such clauses are mandatory subjects of bargaining. The object of such a clause is to remove any economic incentive 

for subcontracting bargaining unit work to any other employer. Such a clause does not attempt to dictate whether 

any potential subcontractor is “union” or not. It is another type of “work preservation” clause that  does not violate 

Section 8(e). 

Anti-dual shop clauses are provisions attempting to require that any other construction businesses in which the 

signatory contractor has any control or ownership are also covered by the terms of the collective bargaining 

agreement in which the anti-dual shop clause is contained. 

The Board has decided cases holding that some clauses with these objectives are illegal under Section 8(e) of the 

NLRA. One such case is Sheet Metal Workers Local 91 and The Schebler Company, 294 NLRB No. 61 (1989). 
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There were several issues before the Board in the Schebler case, but the one we are concerned about here is 

whether the so-called integrity clause violated Section 8(e) of the NLRA. In this regard, the Board held that since the 

clause affected affiliated companies merely on the basis of common  and not because they were so 

closely affiliated that they met the single-employer test, the clause was illegally broad. In other words, even a dual 

shop operation properly established (one that is not a single employer under the tests of common ownership, 

common management, centralized control of labor relations and interrelationship of operations) would be covered 

by the clause. If such a clause is proposed at the bargaining table, the Board should find it illegal as was the case in 

Schebler. 

However, it is risky to simply refuse to discuss a clause that an employer thinks is an illegal anti -dual shop clause. A 

clause that is written so that it defined other shops only in terms of the single-employer tests would be lawful. 

Counsel should review any such clauses in light of the analysis in Schebler and similar cases before declaring at the 

bargaining table that it is illegal. Additionally, refusing to agree to a proposal simply because it is illegal and without 

giving any other reason can be dangerous because the law can change. If presented with a clause believed to be 

illegal, an employer may say the clause is illegal, but should also point out why it would not agree to it even if it were 

legal. There are several possibly good reasons, as discussed below. A Board decision that is instructive on anti -dual 

shop clauses is Painters District Council 51 (Manganaro Corp., Maryland) , 321 NLRB 158 (1996). In that case, the 

Board concluded that the anti-dual shop clause proposed was a mandatory subject of bargaining.

[See the text box below for details.] 
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While anti-dual shop cases may be advocated as appropriate choices in some areas of the country, other contractors 

facing significant market challenges in other areas may want to resist them. Additionally, anti-dual shop clauses 

sometimes have unintended consequences. If an employer’s collective bargaining agreement contained a broad 

type of anti-dual shop clause, the employer might not even be able to invest, as a passive investor, in other 
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companies such as a small construction company that was doing residential construction, without, according to the 

terms of the clause, applying its collective bargaining agreement to that company.  

Political action committee check-off clauses for bargaining unit employees are permissive subjects of bargaining. 

That is, they are permissive so long as the “checkoff” is optional with the employees. It is an unfair labor practice for 

a union to insist to the point of impasse and strike on inclusion of a voluntary check-off in an agreement. 

Additionally, such a check-off that does not give an employee the option to refrain from participating is an  

subject of bargaining. Thus, agreeing to a clause which  political action check-offs would be illegal for both 

the employer and the union. 

Industry fund contributions are also permissive subjects of bargaining. In essence, an industry fund clause is one in 

which the union agrees with the employer to use the collective bargaining agreement as the collection mechanism 

for the money to finance multiemployer bargaining unit operations. Neither employers nor unions can insist to 

impasse that such clauses be included in the collective bargaining agreements. 

Additionally, if an employer assigns bargaining rights to an association, and does not specifically state that the 

assignment includes all subjects which may be bargained lawfully under the NLRA, or that it applies to both 

mandatory and permissive subjects of bargaining, the association that receives the bargaining rights may be found 

not to have the right to bind the assigning employers to an industry promotion fund clause. The Board generally 

believes that an assignment of bargaining rights, without a specific reference to permissive subjects of bargaining, is 

an assignment only of the right to bargain on  subjects of bargaining. 

One recent case addressing industry fund contributions is worthy of note. In  U.A. Local 342 Apprenticeship & 

Training Trust v. Babcock & Wilcox Construction Co., Inc. , 396 F.3d 1056 (9th Cir. 2005), the employer was signatory 

to the union’s national maintenance agreement, which incorporated the terms of local agreements on the issue of 

benefit fund contributions. The local agreement in question provided for a mandatory contribution to an 

apprenticeship training fund and a voluntary contribution to an industry promotion fund. However, the local 

agreement provided that the employer was obligated to make an additional payment to the apprenticeship fund if it 
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opted to not make the industry fund contribution. The employer in this case refused to make the extra contributions 

and the apprenticeship fund sued to collect. In refusing to pay, the employer relied on the national agreement’s 

policy committee’s decision that the local agreement’s extra payment was “contrary to the spirit and intent” of the 

national agreement. Even so, the court sided with the fund, and held that the language of the agreement was clear 

and the employer was required to make the extra contribution to the apprenticeship fund. The court further held that 

the position of the policy committee was not entitled to deference in this case and that the fund, as a non-party to 

the master agreement, had not agreed to be bound by its grievance process where deference would have been 

given to the policy committee’s position. 

Two additional items are also worthy of note. First, the case did not address any antitrust issues (i.e., such as those 

raised in the NCA/NECA/IBEW case, discussed above) in reaching this decision, but had it done so it might have 

noted the lack of competitive impact on a third-party, as was the determining factor in the NCA/NECA/IBEW case. 

Second, the case also did not address, but nonetheless raises, an interesting issue of whether the contribution in 

question was a permissive subject of bargaining (as it would be if it were characterized as an industry fund 

contribution) or a mandatory subject of bargaining (as it would be if it were characterized as an apprenticeship fund 

contribution). Employers should keep all of these potential issues in mind, and consult legal counsel, if they intend to 

negotiate a similar provision. 
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Clauses permitting employers to require their employees, as a condition of employment, to undergo tests to 

determine the presence of drugs or alcohol in their systems are more and more frequently becoming a subject of 

collective bargaining. Such clauses are often proposed by employers or employer associations on their own 

initiative. Such clauses are also frequently mandated by owners as a condition of awarding work on both public and 

private projects. As of the date of this publication, the UA and the MCAA are working on an updated policy regarding 

such testing, to serve as a potential model for MCAA chapters and UA local unions to use in their areas.   

Such clauses provide for testing employees in one or more of the following circumstances. 

Unscheduled testing involves the selection of one or more employees on an unscheduled basis for testing. It 

involves no suspicious behavior or other cause on the part of the employee selected. Random testing has been 

upheld in some circumstances in the public sector (for some government employees) and has been mandated for 

some categories of private sector employees (truck drivers, for example). Random testing is prohibited specifically in 

some jurisdictions by statute, ordinance, regulation or case law. Of particular note, the Americans with Disabilities 

Act (ADA), disallows random alcohol testing in most circumstances—potential exceptions include employees who are 

required by law to be tested and employees in certain safety-sensitive positions. A review of the law concerning 

random drug testing should be made before seeking to require it in any state or locality. The UA and the MCAA have 

included a type of random testing (unannounced, unscheduled testing of employees in safety-sensitive positions) in 

their proposed model. 

Testing for “cause” involves selection of employees for testing on the basis of some belief by the employer that the 

employee possesses, has used, is under the influence of, or has ingested drugs or alcohol on the job. Observations 

by supervisors or other management personnel may satisfy the “cause” requirement. In some cases, reports that the 

employer believes to be reliable may satisfy the “cause” requirement. “Close calls” (near misses or near accidents) 

may also satisfy the “cause” standard. Obviously, close calls are closely related to the “post -accident or injury” type 

of testing referred to below. 

As the name implies, this testing consists of sending employees who have been involved in an on-the-job 

incident/accident or injury for testing to determine whether drugs or alcohol played a part in the incident. Notably, 

new OSHA standards, effective November 1, 2016, prohibit blanket policies requiring post-accident or “close call” 

testing every time one of these events occurs. Blanket post-accident or close call alcohol testing is also severely 

limited by the ADA.  

Pre-employment testing involves testing individuals prior to beginning employment with the employer (or before 

working in the area, in the case of a multiemployer local area agreement). Pre-employment testing of individuals for 

 is permissible and does not violate ADA. Pre-employment testing of individuals for  may 

be done only consistent with the ADA guidelines for medical examinations. This means such testing may not be 

done before a tentative decision to hire an individual has been made. The difference in testing procedures for 

alcohol and drugs are due to the fact that under the ADA, tests for alcohol are considered medical examinations, 

while tests for illegal drug use are not. 
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All of the types of testing discussed above are  subjects of bargaining  pre-employment testing. 

Since random, “for cause,” or post-accident or injury testing is a condition of employment, an employer must bargain 

with unions that represent its employees about whether such testing will be conducted and the consequences of a 

positive test. Employers must bargain about whether discipline, including termination, can be imposed on employees 

who test positive. Employees may be entitled to have union representation at the site of collection of specimens for 

testing, although the union representative should not be entitled to observe the actual voiding of the specimen any 

more than the collection site personnel themselves, who generally do not make such observations. Employers must 

bargain about whether employees will receive counseling and/or treatment for drug or alcohol abuse. 

Since applicants are not employees, the Board has held that employers need not bargain about  

testing. Accordingly, pre-employment testing is a subject of bargaining. 

Be mindful that some owners (both public agencies and private companies) and certain general contractors may 

mandate that certain specific types of substance abuse testing be in place with respect to a contractor’s workforce 

as a condition of being awarded a contract from such owner or general contractor. Any drug testing clause 

negotiated by an employer into an agreement with a union should provide for the substitution of owner-mandated 

drug testing requirements to the extent such requirements are at odds with the employer’s negotia ted procedure. 

Failure to do so may cause the employer to be ineligible for work from owners who have such requirements.  

For employers engaged  in the construction industry, hiring and referral hall clauses are permitted 

specifically by Section 8(f) of the NLRA. As noted above, Section 8(f) agreements may provide for the employer to 

give the union advance notice of any vacancies that exist and even provide for exclusive union referral of applicants. 

In addition, such agreements may establish minimum training, experience, or longevity periods with the employer or 

in the industry or geographical area that must be met by all applicants for employment. Unions operating hiring or 

referral halls may not discriminate on the basis of union membership or non-membership, and owe a duty of fair 

representation to all registrants, even registrants who are not members of the union. 

Many older cases have held that hiring hall clauses are mandatory subjects of bargaining. However, those cases 

were decided before the NLRB ruled that parties were under no duty to bargain over the terms of new Section 8(f) 

agreements. Since current Board authority holds that there is no duty to bargain under Section 8(f), and since hiring 

clauses are authorized specifically under that section, there is now some question whether such clauses continue to 

be mandatory subjects of bargaining in the Section 8(f) context. 

 are those in which the employer agrees that it will not hire any employees for bargaining 

unit jobs except those referred to the employer by the union. However, even in these cases, the employer should 

negotiate to retain the right to accept or reject referrals. Generally, these clauses provide that if the union cannot 

refer a sufficient number of qualified individuals within a specified number of hours (most often 24 or 48), the 

employer may then hire from any source it chooses. Even exclusive hiring hall provisions should include specific 

exceptions when such are necessary for the contractor to meet affirmative action goals under applicable executive 

orders, such as Executive Order 11246 (see Appendix II) regarding the employment of women and minorities on 

certain federal and federally-assisted projects or other public/private affirmative active employment requirements. 

In making referrals and understanding the referral process, it is important to know that, as noted earlier, there are 

certain union referral practices for which an employer could be held liable. For example, a union is not permitted to 

discriminate in its referral practices based on whether an individual is or is not a union member. In addition, a union 

is not permitted to discriminate in its referral practices based on race, color, religion, sex, national  origin, age, 

disability or other characteristics that may be protected by applicable laws or regulations. However, if a union does 

so discriminate, an employer that has made the union its  source for obtaining new employees may be held 

liable, along with the union, for discriminatory hiring practices. Contractors should therefore push for inclusion of 

 clauses that would obligate the union to indemnify the contractor for any and all losses, including 

attorney’s fees, arising out of the union’s operation of its hiring hall. Such clauses could include indemnification only, 
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could include the union’s duty to defend the employer, or could include other provisions to otherwise protect the 

employer from liability. 

An additional issue that arises with regard to referrals through union hiring halls is a “key man” or “by name” 

referral. These are referrals whereby employers want to be able to call the union and request individuals with certain 

key skills or request individuals by name when the employer knows of the particular work ability of such individuals. 

As long as such “key man” or “by name” requests are not subterfuges for unlawful discrimination, such clauses are 

lawful. Examples of the types of subterfuges for unlawful discrimination that could be involved are when requests for 

individuals by name are used by an employer to deliberately screen out all minorities or women, or in situations 

where requests for certain skills are made when the specific skills are not needed but the contractor knows that 

requesting such skills will again screen out minorities or women. 

A collective bargaining agreement may also include a . Nonexclusive hiring hall 

clauses are those which provide that the employer may request the union to send the employer employees, but that 

the employer is not required to do so and thus remains free at all times to hire from any source it chooses. 

Employees hired by the employers, whether through the hiring hall or not, will be covered by the union security 

clause of the agreement which can require payment of fees to the union after the 7th day of employment.  

It is strongly recommended that employers negotiate for the right to reject  applicant referred by the union. 

However, the right to reject may not be used by the employer to discriminate against an applicant on the basis of 

protected characteristics such as those mentioned above. 

Finally, of course, hiring hall clauses are not required. Agreements that are silent on the subject do not requ ire an 

employer to call the union for referrals, but allow the employer to hire employees from any source it chooses. Some 

agreements provide for such “open hiring” expressly. 

In the constitution of most building trades unions is a statement of the work jurisdiction claimed by the union. In 

recent years, for various reasons including technological developments and a changing marketplace, unions have 

amended their constitutions to add to their constitutionally claimed jurisdiction. Theoretically, unions could delete 

items from their claimed jurisdiction, but we are not aware of any unions having done so. 
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When a national union expands it constitutional definition of its jurisdiction, contractors can expect that they will 

soon receive proposals from the local unions to expand the scope of jurisdiction in the collective bargaining 

agreements to incorporate the newly added tasks. Contractors and MEBU negotiators need to be alert for this. There 

is nothing in the National Labor Relations Act that makes unions’ claims of jurisdiction over something – even if it is 

in the unions’ constitutions – binding on the employers who enter into collective bargaining agreements with those 

unions. In other words,

. 

Union negotiators will likely tell contractors that the contractors  add such work to the definition of covered 

work. They may further claim that their own good standing status with the parent union depends on their defense of 

the constitutionally claimed work jurisdiction. However, regardless of the local union negotiators’ union membership 

obligations, a union’s constitutional claims of jurisdiction are  binding on contractors. To the contrary, a proposal 

to expand the scope of work covered by a collective bargaining agreement, even if it is based on expansion of a 

union’s constitutional jurisdiction, is a  subject of bargaining. Accordingly, for contractors in 9(a) 

relationships, it is not something the union may lawfully insist on including in the agreement over contractors’ 

objections. 

Even if a union does not seek to expand its claimed jurisdiction, another issue to be alert to at the bargaining table is 

that of craft jurisdiction, particularly overlap with that of other crafts. Most collective bargaining agreements contain 

very detailed provisions setting forth the jurisdiction of work claimed by the union and covered by the collective 

bargaining agreement. Unfortunately, it is all too common for craft jurisdiction clauses of different agreements to 

overlap and provide that some work is claimed by more than one craft and covered by more than one collective 

bargaining agreement. More often than might be expected, contractors find themselves having signed more than 

one agreement that either expressly or implicitly cover some of the same work. In an attempt to avoid such 

problems, contractors are urged to keep abreast of the craft jurisdiction clauses contained in any and all of the craft 

agreements they sign.  
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However, whether an individual contactor has signed two or more agreements covering the same work, it is still 

possible that other contractors on a jobsite may have signed agreements with other crafts that cover some of the 

same work covered in a given contractor’s agreement. In such circumstances, it is possible for jurisdictional disputes 

to arise. 

A jurisdictional dispute occurs when a union claims that work being performed on a construction site by employees 

who are not its members should be performed by its members. A jurisdictional dispute can occur when non-union 

employees are performing the work (in this context it is probably also recognitional or organizational in nature). A 

jurisdictional dispute can occur, as noted, when employees of another contractor that has a contract with another 

craft union are performing the work. Finally, one can occur when the union is one of several unions that has a 

contract with the contractor whose employees are performing the work, and claims that the contractor assigned the 

work to the wrong craft union. 

Whenever any jurisdictional dispute exists, virtually any action taken by a union, other than pursuing a contractual 

grievance and arbitration remedy, to force or coerce a contractor to assign work to the union’s members is an unfair 

labor practice. 

1. A threat to shut down the job if the work is not reassigned is an unfair labor practice.  

2. A threat to shut down another job if the work is not reassigned is an unfair labor practice. 

3. A threat against another contractor to get that contractor to pressure the “offending” contractor to reassign 

the work is an unfair labor practice. 

4. Picketing with the object of carrying out any of the above threats is also an unfair labor practice.  

In a jurisdictional dispute case there are two issues to be resolved: 

1. The question of who should be doing the work – the resolution of this does not involve a question of 

illegality – it is lawful for the dispute to exist. 

2. The possible unfair labor practice – the means chosen to enforce such a claim – is the action taken to 

enforce the claim unlawful? 

If the action taken to enforce the claim is picketing, the National Labor Relations Board (Board) is empowered to 

proceed to federal court to enjoin the picketing while the jurisdictional question is being resolved. The Board can 

also seek to enjoin threats, but seldom does since little purpose is served. Only the Board can file for an injunction to 

prohibit jurisdictional dispute picketing or threats. The Board can do this after investigation following the filing of an 

unfair labor practice charge. 

Once a jurisdictional dispute is brought before the Board by the filing of an unfair labor practice charge, the award 

(assignment) of the work will be resolved in one of two ways. 

A voluntary method of resolution agreed on by the competing unions and the employer who will employ  

the people who will do the work. 

A Board determination – if the parties cannot agree on a voluntary method of resolution within ten days after the 

filing of the charge, the Board will decide the award of the work in a proceeding held under Section 10(k)  

 of the Act. 

The Board Section 10(k) hearing is mandatory, not voluntary, once the Board processes have been invoked. At the 

Section 10(k) hearing, the Board will consider collective bargaining agreements, area practices and other factors, and 

will actually award the work to one of the competing groups of employees. Once a jurisdictional dispute has been 

resolved and an award of the work made, it is not an unfair labor practice for the unit to whom the work was 

awarded to picket or threaten to picket to enforce the award. Therefore, employers must accept the award issued by 

the Board, or face the prospect of having their jobs shut down by lawful picketing. 

The most common alternative to the Board Section 10(k) proceeding is agreement to be bound by a document 

known as the Plan for the Settlement of Jurisdictional Disputes in the Construction Industry. The Plan has been 
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approved and is administered by the Building and Construction Trades Department of the AFL/CIO and the craft -

signatory employer associations – MCAA, NECA, NACA, SMACNA, and TAUC. The differing factors, or at least the 

different priority given to the various factors, used to determine assignments of work by the Board and under the 

Plan are contrasted in the 10(k) Factors text box. 

Under either the Board Section 10(k) proceeding or the Plan, all that is decided is the award of the work to one of the 

competing groups. Neither the Board nor the Plan will direct the payment of back pay or any other damages in the 

event that the work has been assigned previously to a group other than the one to which the work is awarded 

through the proceeding. 
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In some areas of the country, unions and employers have agreed to agree to paid holidays in construction industry 

collective bargaining agreements. In the past, most construction industry collective bargaining agreements simply 

recognized certain holidays throughout the course of the calendar year as days on which no work would be 

performed except in cases of emergency. Occasionally the agreements would provide that if work did need to be 

performed on those holidays, it would be paid for at premium rates. However, employees were generally not paid for 

holidays that were not worked. 

In some areas, contractors and unions that find themselves competing with the open shop for qualified employees 

have begun to agree to include paid holidays in agreements to match the pay and benefit practices of some of the 

open shop competition. Such clauses typically provide that eligible employees will receive a normal day’s pay 

(usually 8 hours at straight time) for each of the paid holidays negotiated into the agreement even though the 

employees do not work on such holidays. Obviously, the cost of providing such paid holidays should be taken into 

account when computing the cost of the overall wage and benefit package. 

Additional considerations regarding holidays are necessary when the holidays are “paid” as opposed to “unpaid” 

time off. Most collective bargaining agreements that provide paid holidays also provide certain minimum eligibility 

requirements. Often these include a minimum number of hours worked for the employer during the course of a 

calendar year, working the last scheduled day before and the first scheduled day after the paid holiday, and similar 

provisions to prevent paid time off abuses. 
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In some areas of the country, unions and employers are proposing that some of the apprentices’ classroom time take 

place during regular work hours, or during specific hours at the direction of the employer or apprentice program. 

Unions have proposed in some cases that apprentices be paid for the hours spent in such classroom instruction. 

Whether to agree to pay the apprentices for such hours is a matter for the employer to negotiate with the craft union. 

Under the Department of Labor’s regulations implemented pursuant to the Fair Labor Standards Act, the Department 

has published 29 C.F.R. § 785.32 entitled “Apprenticeship Training.” It provides as follows:  

As an enforcement policy, time spent in an organized program of related, supplemental instruction by employees 

working under bona fide apprenticeship programs may be excluded from working time if the following criteria are 

met: 

a. the apprentice is employed under a written apprenticeship agreement or program which substantially 

meets the fundamental standards of the Bureau of Apprenticeship and Training of the U.S. Department 

of Labor; and 

b. such time does not involve productive work or performance of the apprentice’s regular duties. If the 

above criteria are met, the time spent in such related supplemental training shall not be counted as 

hours worked unless the written agreement specifically provides that it is hours worked. The mere 

payment or agreement to pay for time spent in related instruction does not constitute an agreement 

that such time is hours worked. 

Accordingly, it appears that time spent in classroom instruction need not be considered hours worked for purposes 

of the Fair Labor Standards Act minimum wage and overtime requirements. Employers may agree to pay for such 

time, but are not obligated to count it as time worked in the absence of specific agreement to the contrary. 

In some cases, proposals may raise questions relating to unions seeking additional funds to use in their quest to 

organize the employees of non-union or open shop contractors. While generally, the union signatory contractors 

may view union efforts in this regard as a positive development for market competitiveness, any request that 

employers help subsidize union organizing efforts should be turned down categorically, as 

. 

Direct contributions to a union’s treasury, or a union-administered fund, for the purpose of underwriting union 

organizing efforts is likely a violation both of the criminal provisions of Section 302 of the Taf t-Hartley Act and of 
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Section 8(a)2 of the National Labor Relations Act. The Taft-Hartley provisions contain a broad prohibition on 

providing money to unions directly. Section 302(a) states as follows: 

It shall be unlawful for any employer or association of employers . . . to pay, lend, or deliver, or agree to pay, lend, or 

deliver, any money or other thing of value - 

1. to any representative of any of his employees ... ; or 

2. to any labor organization or any officer or employee thereof, which represents, seeks to represent, or would 

admit to membership, any of the employees of such employer ...  

Section 302(b) is a corresponding section that makes it unlawful for a labor organization to request or accept the 

payments the employers are prohibited from making under Section 302(a). 
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The statute goes on to enumerate several exceptions to the broad prohibition, but none of the exceptions (Section 

302(c)(1)-(9)) cover contributions to unions, or even to joint union-management funds that have organizing 

employees of other employers as one of their purposes. The criminal penalties for violating the above-described 

prohibitions are set forth in Section 302(d)(2). That provision states as follows:  

Additionally, in the National Labor Relations Act Section 8(a)(2) provides that it is an unfair labor practice for an 

employer: 

Accordingly, employers should be wary of the consequences of entering into any agreements to contribute  

money, on any basis, to unions for any purpose, and specifically for the purpose of helping organize employees  

of other employers. 

Many collective bargaining agreements between affiliates of the MCAA and the United Association of Journeymen  

and Apprentices of the Plumbing and Pipefitting Industry of the United States and Canada (UA) contain what is 

known as an “IRC clause.” The clause obligates parties to submit issues that are unresolved after negotiations to 

Industrial Relations Council for the Plumbing and Pipefitting Industry (IRC) for resolution. (The IRC also can be used 

for  

grievance settlements.) 

The IRC is the creation of the Mechanical Contractors Association of America, the Union Affiliated Contractors of the 

National Association of Plumbing, Heating, Cooling Contractors, and the UA. It has been in existence since 

approximately 1950. 

The IRC’s charter agreement and its policies provide that the service it performs for employers and unions that 

submit unresolved collective bargaining agreements to the IRC is a type of “continued negotiation.” The “continued 

negotiation” theory of the IRC policy is that the employer and union have not submitted issues to the IRC for 

adjudication, but instead have appointed the IRC’s management -appointed representatives and union-appointed 

representatives as the management and union representatives, respectively, of the employer(s) and union that are 

parties to the submission to the IRC. 

The National Labor Relations Board has ruled that the “council clause” is a non -mandatory subject of bargaining, the 

same as interest arbitration clauses. Accordingly, under present law, no party to a bargaining relationship is 

obligated to bargain about the inclusion of an “IRC clause” in a collective bargaining agreement, and it is likely that if 

an unresolved agreement is submitted to the IRC for “negotiation” of a new agreement, the “IRC clause” may not 

lawfully be inserted in the new agreement by the IRC over the objection of one of the submitting parties. (See UA 

L.U. 387 v. MCA of Iowa, 33-CB-1678, NLRB, Feb. 11, 1983.)  
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Maintaining a bargaining relationship with a union and reaching a collective bargaining agreement with it does not 

immunize an employer from the impact of other laws regulating the work place and the employment relationship.  

Title VII of the Civil Rights Act of 1964, as amended, prohibits discrimination in employment on the basis of race, sex, 

national origin, religion, color. The Age Discrimination in Employment Act prohibits discrimination on the basis of 

age. The Americans with Disabilities Act prohibits discrimination against individuals with physical or mental 

disabilities. The Family and Medical Leave Act requires employers to provide unpaid leave to eligible persons 

whether they have agreed to such provisions in their collective bargaining agreements or not. The Genetic 

Information Nondiscrimination Act (GINA) prohibits employment discrimination on the basis of genetic information.   

An employer and a union may not legally agree directly to provisions that are inconsistent with these statutes. For 

example, an employer and a union cannot agree to exclude women, blacks, or Catholics from equal opportunity for 

employment. This would be an example of an  subject of bargaining, discussed above. 

An employer and a union may not do so indirectly either. If the agreement an employer reaches with a union 

contains a hiring hall clause in which the employer agrees to hire exclusively from the referrals sent to the employer 

by that union, the agreement will not insulate the employer from liability for unlawful discrimination practiced by the 

union. If the employer agrees to use a union’s hiring hall, it should make certain that the collective bargaining 

agreement states that the hiring hall must be operated on a nondiscriminatory basis, and then it should monitor the 

union’s actions in operating the hiring hall. If the union refers only young employees, only men, only whites, and 

discriminates in referrals against older, female or black employees, the employer could be liable for discrimination 

under Title VII or the Age Discrimination in Employment Act. 

In a landmark 2009 decision, 14 Penn. Plaza v. Pyett, 556 U.S. 247 (2009), the Supreme Court of the United States 

held that under certain circumstances, federal employment discrimination claims can be subject to binding 

resolution under the arbitration clause of a collective bargaining agreement. In order for the decision of a labor 

arbitrator to have a preclusive effect on later litigation of the same claim, the arbitration clause must explicitly 

mandate the arbitration of the type of discrimination claim at issue.  
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As general background, the employer also needs to be aware of some general provisions of ERISA, the federal law 

regulating pension and welfare benefit plans. The construction industry’s multiemp loyer pension, health and welfare, 

apprentice and other plans are all ERISA plans. The multiemployer plans are also Taft -Hartley plans. The Taft-Hartley 

Act requires that they be governed by written trust agreements and administered by trustees. Half of the trustees 

must be appointed by the union and half by management.  

As employers, however, contractors may be part of the group that has the authority to appoint the trustees who will 

be subject to ERISA’s fiduciary rules in administering the plans. Employer trustees on the boards of those plans are 

not employer representatives, or at least are not permitted under ERISA to act in the best interests of the employers. 

ERISA trustees are required to act solely in the interests of the “participants” and “beneficiaries” of the plans which 

means the , not the participating employers or unions. 

Thus, it is important to find out how much control over trust funds can be obtained at the bargaining table and write 

that control into the collective bargaining agreement. Employers should consult with counsel who understand 

ERISA’s provisions to find out how much can be achieved at the bargaining table to gain control over already 
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existing multiemployer trust funds. This requires obtaining and reading the trust agreements. In some cases, little 

control can be acquired. Resistance to increasing the union’s or the trustees’ level of control may be all that is 

achievable. 

If an employer is starting a new trust fund through the collective bargaining process, the employer has more 

opportunity to place controls on the discretion and authority of the trustees. Again, legal counsel should be 

consulted to determine the options and the best course to pursue. 

Additionally, under ERISA, employers that withdraw completely or partially from underfunded multiemployer pension 

plans will generally be liable for a portion of the plan’s unfunded vested benefits. The resulting liability is known as 

“withdrawal liability” and the computation of this liability is determined by statute. A complete withdrawal generally 

occurs when an employer (i) permanently ceases to have an obligation to contribute under the plan or (ii) 

permanently ceases all covered operations under the plan. 

There is a special rule for withdrawing employers under clause (ii) above if the plan is for work performed in the 

building and construction industry. In the case of such a plan, an employer has liability for a complete withdrawal 

only if (i) the employer ceases to have an obligation to contribute under the plan, but then (ii) (A) continues to 

perform work in the jurisdiction of the collective bargaining agreement of the type for which contributions were 

previously required, or (B) resumes such work within five years after the date on which the obligation to contribute 

under the plan ceases, and does not renew the obligation at the time of the resumption. 

The law regarding ERISA withdrawal liability is extremely complex, and requires consultation with employee benefits 

counsel experienced in these issues. Because withdrawal liability can be substantial depending on the health of the 

particular plan, legal advice should be sought  entering into or withdrawing from a multiemployer pension 

fund. 
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Another primary federal law is the Occupational Safety & Health Act (OSHA). The provisions of OSHA must be 

complied with regardless of any terms contained in any collective bargaining agreements. Unions generally are 

concerned with safety, and want to work on safe work sites. However, unions, like many employers, object to some 

of OSHA’s regulatory provisions as being ineffective and overly burdensome. No matter how employers and unions 

may feel about such regulations, they may not lawfully enter into agreements in conflict with OSHA’s provisions, and 

may not lawfully interfere with the rights of individual employees to make complaints and bring potential safety 

issues to the attention of the appropriate regulatory officials. 

The federal Fair Labor Standards Act (29 USC § 201 et seq.) provides for a minimum wage for all hours worked and 

for the payment of overtime for hours worked in excess of forty in the employer’s established workweek. Issues 

regarding various interpretations of the definition of “hours worked” result in frequent questions from employers as 

to whether particular activities must be paid and counted as working time for purposes of computing overtime. The 

questions most often arise with waiting time, on-call time, rest and meal periods, travel time and various other 

activities. The following is a general description of the current state of the law on some of these topics. It should be 

noted that courts engage in an extremely fact-intensive analysis of whether certain time spent by employees counts 

as compensable hours worked, so employers should consult legal counsel for advice regarding specific scenarios. 

This analysis becomes particularly thorny when the use of computers and handheld wireless devices away from the 

workplace blurs the lines between working and non-working time. 

 – Waiting time is generally compensable if an employee is “engaged to wait” (such as a fireman at the 

firehouse waiting for an emergency) as opposed to “waiting to be engaged” (such as a person who shows up early 

for work to drink coffee before the start of the shift). 

 – Travel time from/to home and the worksite is not considered hours worked. Travel during the day as a 

part of the work, such as travel from site to site, is considered hours worked. Travel for a special one-day assignment 

in another city is work time, minus the normal commuting time. Travel away from home for more than a day can be 

considered hours worked if it occurs during the normal work day. The rules regarding travel away from home for  

more than a day and for time spent in training can be complicated, and legal counsel should be consulted if there  

is any question. 

On-Call Time – Generally, time spent on-call is considered hours worked if the employee is required to remain on the 

work premises or if the employee is otherwise so restricted that the time cannot be used for his/her own purposes. 

Time spent on-call is not generally considered hours worked if the employee must simply be available at some place 

other than a work site (i.e., by pager or phone) if contacted.  

Meal and Break Periods – Employers are required to compensate employees for short meal and rest/break periods 

unless the break is for the benefit of the employee such that the employee is completely relieved from duty and free 

to use the time for his/her own purposes. For purposes of determining whether the break time is compensable, the 

Department of Labor has taken the position that employers should pay employees for breaks of twenty (20) minutes 

or less. The Department has stated that bona fide meal periods of thirty (30) minutes or more generally do not need 

to be compensated if the employee is completely relieved from duty during that time. 

Additional information on these and other wage-related topics can be found at the Department of Labor’s website at 

http://www.dol.gov. 

http://www.dol.gov/
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On September 7, 2015, President Obama issued Executive Order 13706, to establish mandatory paid sick leave for 

certain employees of federal contractors. On September 30, 2016, the U.S. Department of Labor (DOL) issued 

regulations (the “Final Rule”) implementing Executive Order 13706. 

Under the Final Rule, the paid sick leave requirement applies to certain categories of federal contracts that, “result 

from solicitations issued on or after January 1, 2017 (or that are awarded outside the solicitation process on or after 

January 1, 2017).”  This includes procurement contracts for construction covered by the Davis Bacon Act (DBA), but 

not contracts subject only to Davis Bacon Related Acts, which the DOL describes as, “Acts under which Federal 

agencies provide financial and other assistance to construction projects through grants, loans, guarantees, 

insurance and other methods, but do not directly procure construction services.”  

Although a full description of the Final Rule is beyond the scope of this publication. The following is a non-

exhaustive list of key provisions of the Final Rule.  

1 . Covered employees accrue 1 hour of paid sick leave for every 30 hours worked on or in connection with a 

covered contract. 

2. Employer shave the option to provide at least 56 hours of paid sick leave at the beginning of each accrual 

year rather than allowing the employee to accrue leave based on hours worked. 

3. Employees must be allowed to carry over accrued, unused paid sick leave from one year to the next, but 

contractors may limit total accrual of available leave to 56 hours.  

4. Generally speaking, paid sick leave must be reinstated for an employee who is rehired within 12 months  

of a separation of employment. There is no requirement under the Final Rule or Order that accrued leave  

be paid out upon termination, but doing so may be required under state law, local law, or a CBA. The Final 

Rule addresses the ramifications of such a payout: Where, “a contractor [makes a payment upon separation 

of employment] in an amount equal to or greater than the value of the pay and benefits the employee 

would have received…had the employee used the paid sick leave, the contractor is relieved of the 

obligation to reinstate an employee’s accrued paid sick leave upon rehiring the employee within 12 months 

of  

the separation”  

5. Employees may use paid sick leave for their own physical or mental illnesses, injuries or medical conditions;  

to obtain diagnosis, care, or preventative care from a health care provider; to care for family members  

(defined very broadly); and, in certain instances, for similar purposes related to domestic violence,  

sexual assault, or stalking.  

6. Employers may require certification only for absences of three or more consecutive full days 

7. Employers may not use paid sick leave required under the Final Rule toward the fulfillment of DBA fringe 

benefit obligations. 

8. A contractor’s existing PTO policy can fulfill the paid sick leave requirements of the Executive Order as long 

as it provides employees with at least the same rights and benefits required by the final rule requires.  

9. A MEBU contractor may fulfill its obligations jointly with other contractors—that is, as though all of the 

contractors are a single contractor—through a multiemployer plan that provides paid sick leave in 

compliance with the Final Rule and Order. However, each contractor (not the plan) is responsible for any 

violation that occurs during its employment of the employee. 
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In addition to the federal statutes discussed above, state laws that are not preempted by federal laws may also 

impose some limitations. 

The point to take away from this is that employers and unions may not lawfully agree to provisions that are 

inconsistent with any of these statutes. 

The law provides that when the parties are at impasse in bargaining – vaguely defined as a situation in which no 

further progress or change of position by either party appears imminent or likely to occur in the foreseeable future – 

the parties have certain rights, so long as the impasse is over mandatory subjects of bargaining. The Board’s 

practical definition  

of an impasse is based on the “I’ll know it when I see it” approach, and is not any more certain than the definition  

given above. 

At impasse, employers may implement their proposals so that, if employees do not strike, the employees will be  

subject to any changes in mandatory subjects of bargaining the employers are proposing. The implementation of 

proposals at impasse  mean the employers have no further duty to bargain. It does not create a new 

agreement, rather it only allows the employers to implement the changes they have proposed while bargaining 

continues. Parties in 9(a) relationships are not relieved of the duty to bargain after impasse occurs, but must 

continue to try to reach an agreement. 

Employers may lock out their employees, in effect, rendering them unemployed, to attempt to force the employees 

and unions to agree to a contract on the employers’ terms. If employers lock out employees, the employers may hire 

 replacement employees to do the work of the locked out employees. They may not under any 

circumstances hire  replacements for locked out employees. 

If at impasse an employer does not lock out employees, the union is permitted to call a strike. If the employees strike 

over the terms of a new collective bargaining agreement, and their strike is neither caused nor prolonged by any 

employer unfair labor practice, the employer is free to hire  replacements for those employees. 

The permanent replacements are entitled to work so long as they and the employer are satisfied with the 

employment relationship. This means that even if the union announces the strike is over and the strikers are ready to 

return to work, the employer does not need to terminate (fire) the replacement employees to make room for 

returning strikers. However, the employer may reach an agreement with the union to do so. That is why the 

employer should inform the replacements that their employment may be terminated as a result of such an 

agreement. Failure to inform the replacements that such a possibility could subject the employer to a wrongful 

discharge or breach of contract claim  if they are fired as result of such an agreement. If and 

when a replacement leaves, however, a striker on whose behalf an unconditional offer to return to work has been 

made must be offered the opportunity to return. 

Employers are not permitted to obtain injunctions prohibiting strikes over terms of a new collective bargaining 

agreement, although employers may be permitted to obtain injunctions to prohibit mass picketing and violence 

which physically interferes with the access to work locations and prevents the employer from being able to work or 

receive deliveries.  
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The Board has stated that Section 8(f) employers were to be free at all times from strikes or picketing to force them 

to enter into new Section 8(f) agreements, but, as a practical matter, striking or picketing for recognition under 

Section 9(a) may have the same effect as a strike over terms of a new agreement. The difference is that any such 

picketing in support of such an objective could continue only for a reasonable period of time not to exceed 30 days. 

Employers may be permitted to obtain injunctions to prohibit mass picketing and violence which physically interferes 

with the access to work locations and prevents the employer from being able to work or receive deliveries.  
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Legal and illegal construction site strikes, picketing and boycotts do occur. At the outset, it is important to 

distinguish between strikes and picketing. A  is a negative action – a withholding of services.  is an 

affirmative action – the patrolling of a jobsite, usually by individuals carrying picket signs, advertising a dispute with 

an employer. An individual employee may go on strike, and not picket. An individual may picket an employer and not 

be on strike, because the individual is not employed by the employer. 

Occasionally, work on construction jobsites is interrupted by picketing in support of strikes or boycotts. Such 

picketing occurs in a variety of circumstances for a variety of reasons. Some picketing at construction jobsites is 

legal and must be permitted although it may be limited in scope. Other such picketing is illegal and steps can be 

taken to stop it. 

The first source to examine to see what can be done to prevent or stop interference with the progress of the project 

is the contract of the contractor that is the object of the picketing. Many times a clause in such a contract will give a 

general contractor or construction manager the leverage to order the contractor being picketed to solve the problem 

immediately or face cancellation of its contract for the work. 

If this is not possible or practical, the only remaining solution to the problem of picketing is to become familiar with 

the limits of a union’s legal rights to picket and with an employer’s legal rights to respond to picketing. The following 

is a very brief discussion of the different forms such picketing may take and of the limitations that the Board and the 

courts have placed on the union’s rights to picket at construction sites.  

Regardless of its object, picketing at a construction site usually looks the same to an observer. However, the object, 

or purpose, of any given picketing activity determines the type of picketing involved and calls into play the 

appropriate set of legal standards used to regulate such picketing activity. The types of picketing usually  

encountered are: 1) Recognition Picketing, 2) Informational Picketing, 3) Area Standards Picketing, 4) Secondary 

Boycotts and 5) Jurisdictional Picketing. Many of these will be defined and discussed in the following sections and 

possible contractor responses to each type will be suggested. 

Recognition Picketing is picketing by a union to require or force an employer to recognize the union as the collective 

bargaining agent for the employer’s employees on the jobsite. 

Such picketing is illegal if: 

1 . The employers are already represented by another union (Section 8(b)(7)(A)), or 

2. There has been a Board conducted election within the previous twelve months (Section 8(b)(7)(B)).  

However, absent a recent election or an agreement with a union, recognition picketing is legal so long as it does not 

continue beyond “a reasonable period of time not to exceed 30 days without the filing of a representation petition” 

(Section 8(b)(7)(C)). Once a petition has been filed, such picketing may continue until a valid election has been held. 

Because in most situations the picketing union really does not want an election, such picketing is often disguised as 

picketing for another purpose. 

1. Informational Picketing. 
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2. Area Standards Picketing. 

3. Picketing to protest an alleged unfair practice. 

 is not addressed specifically in the National Labor Relations Act. However, the Board and 

the courts have determined that maintaining area wage standards is a legitimate union objective and have held that 

picketing in support of that objective is lawful activity. Accordingly, picketing to inform employees and the public 

that a given employer does not pay its employees an amount equivalent to area wage and fringe standards is 

permitted to continue indefinitely; it is considered to be in support of a dispute between the union and that 

employer. 

Whenever this occurs, attempts should be made to determine if the picketing union is really protesting the 

employer’s wage standards. If the union has made no attempt to find out what the employer pays its employees, 

recognition may be the actual object of the picketing. Similarly, if the employer does pay its employees the area 

standard, and if the union knows it, recognition may be the real object of the picketing. If recognition is  of 

many objects, the picketing may be limited to no more than thirty (30) days without the filing of a petition.  

The types of questions to be answered to try and detect a recognitional object of the picketing are: 

 

 

All the clues must be examined to see if  object of the picketing is recognition as bargaining 

representative. 

 is sometimes difficult to distinguish from area standards picketing. Informational picketing is, 

however, defined in the National Labor Relations Act. The same section of the Act which prohibits picketing for 

recognition or organization for more than thirty (30) days without the filing of a petition (Section 8(b)(7)(C)) also 

states: 

Nothing in this paragraph (C) shall be construed to prohibit any picketing or other publicity for the purpose of

 (including consumers) that an employer does not employ members of, or have a contract 

with, a labor organization, 

.  

(emphasis added) 

Therefore, picketing which is directed to the public informing the public that the employer does not have a contract 

with the picketing union is lawful and may continue indefinitely as long as it does not cause employees of any other 

employer to cease work or fail to pick up or deliver goods to the picketing premises.  

The activity of the picketing union must be examined to see if the real object of the picketing is to reach the public. 

If it is not, and if it is directed at employees for a recognitional or organizational purpose, then the picketing may be 

limited to no more than thirty (30) days without the filing of a petition. Additionally, picketing for the purpose of 

advising the public is not Informational Picketing if it has the effect of causing employees to stop work or to fail to 

pick up or make deliveries. 

Determining whether picketing at a construction site is Area Standards Picketing or Informational Picketing is 

sometimes difficult. It is advisable to contact labor relations counsel when any picketing at a construction site begins 

so that the factors to be considered in determining whether the picketing is really disguised recognitional or 

organizational picketing are all taken into account. 
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If sufficient evidence can be gathered to show that one of the real objects of such disguised picketing is to require 

recognition, then such picketing can be stopped (by Board processes) after 30 days if a petition for an election has 

not been filed. 

Normally, this point is not reached, however. The union, by picketing the common situs (jobsite of two or more 

contractors with construction employees on the job), is actually attempting to coerce recognition or the removal of 

the non-union employer from the job by enmeshing the employees of neutral employers in its dispute with the non-

union employer. Such conduct is called “secondary” and is illegal under the National Labor Relations Act and will be 

discussed in the next section. 

 

In the construction industry, picketing for organization and recognition frequently involves the law concerning 

secondary boycotts as well.  is the term usually used to describe a situation in which a union 

pickets, strikes or threatens or induces employees or individuals to withhold service when  object is to force or 

require one employer to cease doing business with another employer or person. The question involved in these 

cases is whether the boycott, picketing, threat or whatever is an attempt to involve a neutral  employer in 

a labor dispute between the union and a  (the one with whom the union has its dispute). 

There are many ways these situations can develop. In the construct ion industry it is usually where several 

contractors or subcontractors are working on one construction site. This gives rise to what is commonly known as 

the common situs picketing problem. Typical cases have union and non-union subcontractors working side by side 

on one construction site. A union picks a non-union subcontractor and pickets the entire construction site claiming: 

1. The non-union subcontractor does not pay union sale; or 

2. The non-union subcontractor will not recognize the union – remember, this is legal, at least for a reasonable 

period of time; or 

3. The non-union subcontractor committed unfair labor practices. 

The union subcontractor’s employees respond by walking off the job and work on the project stops. Since the 

picketing may be legal because of a bona fide dispute between the union and the primary employer, the problem for 

the rest of the contractors is how to get their employees back to work. Usually the employees will not return if they 

need to cross a picket line. What steps can be taken to get the other employees back to work when the picketing 

may be legal and cannot be stopped immediately? 

The Board has set up a test, a set of rules, to determine the conditions and limitations under which picketing of one  

of several employers at one location is permissible. The basis for the Board’s test is that it is illegal under Section 

8(b)(4)  

of the NLRA for the union to appeal to the employees of the  employers to stop work. This is 

because the object of such an appeal would be to cause the secondary employers to stop doing business with the 

primary employer. 

How can you prove that this is one of the union’s objectives if the union will not say so but just continues picketing? 

The Board’s test can be used to seek out this object even where the union on the surface does not direct its activity 

at the secondary employers or their employees. 

The Board’s test is called the  test. ( , 92 NLRB 547 (1950)). It provides that picketing 

a common situs (site) is legal if it satisfies the following criteria: 

1 . The picketing must be strictly limited to the  when the  of the dispute is located on the secondary 

employer’s premises (or the ). 

2. At the time of the picketing the  must be engaged in its  at the site. 
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3. The picketing must be limited to to the site of the dispute – the primary employer. 

4. The picketing must . 

This rule suggests several questions which must be answered to determine if the picketing violates the secondary 

boycott provisions. 

1.  – do they clearly identify the primary employer, i.e., employer with whom union has a dispute? 

2. Is there direct evidence of the union’s attempt to involve neutral employers or employees in the dispute? 

Such as: 

(a) Statements to other employees. 

(b) Statements to other employers. 

(c) Fines of supervisors or other union personnel working behind picket lines. 

(d) Statements of pickets or business agent – ask them: “What will it take to resolve the dispute?”  

Additionally, there are established techniques to use if the above questions do not provide the answer. The two 

most common ones are the “Reserved Gate” and the “Separate Work Schedule” for the primary employer. Each will 

be described below. 

To make use of this technique the primary employer with whom the picketing union has a dispute must be 

determined. Then a gate or entrance should be established for the exclusive use of the employees, suppliers and 

visitors of that employer. This reserved gate or entrance should be as far from all other entrances to the construction 

site as possible without making it hidden from public view or practically inaccessible since the un ion has the right to 

public recognition. Notice of the establishment of the separate gate should be sent to the picketing union and all 

unions and contractors on the jobsite. 

The reserved gate should be marked with a large sign easily readable from the roadway by which employees or 

suppliers of the employers on the project approach the site. The sign should state: 

 

A corresponding sign should be placed at the gate for the neutral employers (those who do not have a dispute with 

the union): 

Once these gates have been established and are used as marked, the union must restrict its picketing to the gate 

reserved for the primary employer. If it does not, this is evidence of an illegal object under Section 8 (b) (4) and the 

NLRB, upon filing of a charge, can seek to enjoin the illegal picketing. 

GATES MUST BE KEPT “UNCONTAMINATED” OR “SANITARY” – FAILURE TO DO SO CAN JEOPARDIZE AN 

UNFAIR LABOR PRACTICE CHARGE AND ALLOW THE UNION TO LAWFULLY PICKET THESE CONTAMINATED 

ENTRANCES. 
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Remember, it is the , or , gate which must be kept uncontaminated. As a practical matter, the only way 

to ensure noncontamination is to station someone at the union gate to ask everyone who seeks to come through it:  

1 . “which contractor do you work for?” or 

2. “which contractor are you delivering to?” or 

3. “which contractor are you coming to visit?”  

Ideally, you should require those entering to sign and state their purpose. 

What do you do when the picketing union confines its picketing to the reserved gate but the employees of the other 

contractors stay off the job anyway? 

This can happen when the unions that represent these other employees say their members will not “work behind” 

any picket line. If they say this, and their members refuse to come to work when the Reserved Gate system has been 

established properly, they are likely engaging in a secondary boycott prohibited by Section 8(b)(4)(B). An unfair labor 

practice charge could be filed against each union involved. Such may be filed by any person. 

However, this can happen without any overt reference to the union’s response to the picket line. For example, all 

unions report that their members are “sick”; or the employees do not show up and no reason at all is offered. If such 

action is in support of the picketing union’s dispute, it may still be a secondary boycott prohibited by Section 

8(b)(4)(B). An unfair labor practice charge could be filed but there are obvious problems of proving what is behind 

the failure of the employees to show up for work. 

There are options in addition to the filing of an unfair labor practice charge. One option is a lawsuit for damages. Any 

contractor who is damaged by the union’s actions in keeping its members off the job can file a lawsuit against the 

union in federal court. This lawsuit is to recover damages suffered as a result of the union’s action. Additionally, the 

“discovery”, procedures of the court system may produce the proof needed to establish the unfair labor practice.  

Another option is to hire replacement employees. Any contractor whose employees do not report for work may hire 

other employees to take their places. If the union refuses to supply new employees when the contractor calls for 

them, this is some evidence that the union is behind the failure of the employees to report and may assist in proving 

the unfair labor practice. Also, if the union refuses to supply people, the contractor can hire anyone it pleases. When 

the contractor begins hiring new employees, it can inform the old employees that they are being replaced. It can also 

tell the union and the nonworking employees that if it turns out that they are engaging in a secondary boycott, they 

will be fired when the contractor learns of it. Obviously, these are extreme measures and before they are 

undertaken, labor relations counsel should be consulted. 

Remember, if a primary employer is not present or engaged in “normal operations” when picketing occurs the 

union’s picketing is probably for a secondary objective. Separate work schedules are useful when reserved gates are 

not practical or feasible or where unions take the position of refusing to work behind any picket line if it is on any 

gate to the project. Picketing can be confined to the different work schedule of the primary disputants. It is critical 

that the union be notified of the work schedule change. The work schedule change must be adhered to in a 

consistent, regular fashion. 

A union tactic used more frequently in recent years to get around some of the secondary boycott provisions 

discussed above is consumer handbilling of secondary employers in circumstances in which picketing would be an 

unlawful secondary boycott. 

A special proviso to Section 8(b)(4) states, in pertinent part: 
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In the late 1980’s, the Supreme Court of the United States decided a case holding that handbilling by a union, 

unaccompanied by patrolling or picketing, at entrances to a shopping mall, with handbills urging consumers to 

boycott all stores in the mall because one of the mall tenants was using an open shop contractor for construction 

remodeling, was not unlawful because of the foregoing proviso to Section 8(b)(4). Thus, even though the employers 

targeted by the handbilling were , and even though an object of the handbilling was clearly to cause 

secondary employers to pressure the mall tenant to cease doing business with the open shop contractor, the activity 

was allowed to continue and could not be enjoined under Section 8(b)(4)’s secondary boycott provisions.  

In a new trend beginning with multiple decisions issued by the Board in 2010 and 2011, the Board has declared it is 

also  for unions to hold banners or balloons at the entrances of employers that have business relationships 

with the primary employer with whom the union has a labor dispute. In this regard, the Board considers the display 

of banners or balloons to be closer to handbilling than picketing, assertedly because of the non-confrontational, non-

coercive nature of stationary banners. Therefore, the Board has held even though the employers targeted by the 

bannering were , and again even though the objective of the bannering was clearly to influence the 

employers to cease doing business with the union’s primary employer, unions have been allowed to conduct such 

activity. 

Employers who have been targeted by bannering or other forms of stationary signals should diligently record the 

circumstances and effects of such union activity. The Board has stated that bannering is lawful because it does not 

have the same confrontational or coercive effect as a traditional picket line. If the union uses banners as the 

equivalent of picket signs – patrolling or creating barriers to enter or exit the employer – such bannering may 

become picketing, in which case it would be subject to the general discussion about types of picketing dealt with in 

this booklet and may no longer be lawful. The Board has also noted that bannering may be unlawful if it disrupts the 

employer’s operations directly. Employers should take note of how many union agents hold the banners, how close 

the banners are to business entrances and exits, whether the union agents constantly move the banners, or if union 

agents verbally or physically engage employees or patrons.  

Contractors working on new or remodeling construction of retail establishments, such as shopping malls, 

restaurants, hospitals, hotels, etc., may find that handbilling or bannering is directed at the owners or others 

associated with the project. Most of the solutions to secondary boycotts discussed above are not applicable to 

consumer handbilling or bannering activity and, in such cases, experienced labor counsel should be contacted to 

determine the appropriate course of action. 
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Although not directly a collective bargaining matter, many construction companies are also government contractors 

subject to Executive Order 11246 and regulations issued pursuant thereto. In addition, direct federal contractors are 

also subject to compliance with the affirmative action requirements found in regulations implementing Section 503 

of the Rehabilitation Act and the Vietnam Era Veterans’ Readjustment Assistance Act. This Appendix contains a very 

brief discussion of the Executive Order and the regulatory requirements. These requirements are enforced by the 

United States Department of Labor, Office of Federal Contract Compliance Programs (OFCCP).  

Executive Order 11246 conditions the award of contracts for construction on the contractor complying with certain 

requirement pertaining to both federally-assisted contracts and subcontracts and direct federal contracts and 

subcontracts. A federally-assisted contract is one made with a government agency, company or other organization 

that receives federal grants, loans, insurance or guarantees related to the project. A direct federal contract is one to 

perform construction for the federal government, a federal agency, or another federal contractor where payment is 

made to the prime contractor directly from the governmental entity. The conditions/requirements imposed by 

Executive Order 11246 involve the hiring and employment of minorities and women. 

The regulations require that standard equal employment opportunity clauses be included in all federally-assisted 

and direct federal contracts. The regulations also include the undertaking of certain specific actions as conditions of 

being awarded such contracts. Among the undertakings required in the regulations implementing Executive Order 

11246is the establishment of a policy ensuring equal employment opportunity and compliance with the Standard 

Federal EEO Construction Contract Specifications that set forth sixteen specific steps a construction contractor must 

take in its efforts to increase the employment opportunities for women and minorities. Details are beyond the scope 

of this publication, but can be found on the website of the OFCCP. On the following pages, this Appendix contains a 

sample policy related to females and minorities as well as a listing of the “Sixteen Steps” from the Standard Federal 

EEO Construction Contract Specifications with descriptions of possible actions to take to document efforts to 

accomplish those steps.  

If you are a direct federal contractor, you will need additional affirmative action programs and will be required to 

engage in additional compliance activities related to protected veterans and individuals with disabilities. The OFCCP 

amended its regulations related to affirmative action for individuals and protected veterans in 2014. Those 

regulations now require that direct federal contractors, including construction contractors, maintain a more detailed 

affirmative action program for protected veterans and individuals with disabilities. A summary of the requirements 

for the affirmative action programs for protected veterans and individuals with disabilities is provided in the following 

pages. More detail can be found in the Code of Federal Regulations, specifically, 41 CFR Part 60-300 and 41 CFR 

Part 60–741. 
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A. The Company agrees to do the following in order to provide equal employment opportunities 

to all qualified persons without regard to race, color, religion, sex, sexual orientation, gender identity, national 

origin, or disability: (1 ) recruit, hire, train, and promote persons in all job titles, without regard to race, color , 

religion, sex, national origin, or disability, (2) base decisions on employment with the goal of furthering equal 

employment opportunities, (3) ensure that promotion decisions are in accord with principles of equal 

employment opportunity by imposing only valid requirements for promotional opportunities, (4) ensure that all 

personnel actions, including, without limitation, compensation, benefits, transfers, lay-offs, return from layoffs, 

company sponsored training, education, tuition assistance, social and recreational programs, will be 

administered without regard to race, color, religion, sex, national origin, or disability.  

B. [insert title/name] will personally oversee the program and will appoint [insert 

title/name] as the Equal Employment Opportunity Officer (hereinafter referred to as the EEO Officer) to carry out 

the program. The EEO Officer is hereby given full authority to carry out the program and is given the 

responsibility and authority to: 

1. Develop policies and internal and external communication procedures. 

2. Design, implement and monitor internal audit and reporting systems to measure program effectiveness and 

to determine (i) where progress has been made, and (ii) where further action is needed and, if necessary, to 

assure that such action is taken. 

3. Assist line management in collecting and analyzing employment data, identifying problem areas, setting 

goals and timetables and developing programs to achieve goals. Such programs shall include specific 

remedies to eliminate any discriminatory practices discovered in the employment system as a result of 

these efforts or otherwise. 

4. Report, at least quarterly, to [insert title/name] on the progress of each unit in relation to company goals. 

5. Serve as liaison between the company, government regulatory agencies, minority and women’s 

organizations and other community groups, as applicable. 

6. Ensure that current legal information affecting affirmative action is disseminated to responsible officials.  

C. 

 The company will take the following steps in order to 

disseminate the EEO Policy to all members of the company staff who are authorized to hire, supervise, 

promote and discharge employees, or who recommend such action: 

a. Include the policy in the company’s policy manual or handbook;  

b. Publicize the policy in internal company publications, such as newspapers, magazines, annual 

reports, and other available media devices; 

c. Conduct special meetings with executive, management, and supervisory personnel to explain the 

intent of the policy and individual responsibility for effective implementation, making clear the 

chief executive officer’s attitude with respect to affirmative action obligations;  

d. Inform employees of the existence of the company’s affirmative action policy and enable 

employees to avail themselves of its benefits. 

e. Schedule special meetings with all other employees to discuss the policy and to explain individual 

employee responsibilities; 

f. Discuss the policy thoroughly in both employee orientation and management training programs; 
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g. Include non-discrimination clauses in any union agreements, and review all contractual provisions 

to ensure they are non-discriminatory; 

h. Meet with union officials (as appropriate) to inform them of the policy, and to request their 

cooperation; 

i. Publish articles in company publications covering equal employment opportunity programs, 

progress reports, promotions, etc., for minority and female employees.  

j. Post policy on company bulletin boards; 

k. Ensure that employees featured in product or consumer advertising, employee handbooks or 

similar publications include both minority and non-minority men and women; 

l. Maintain a working environment free of harassment, intimidation, and coercion at all sites and in 

all facilities at which [insert company name] employees are assigned to work. [insert company 

name] shall specifically ensure that all foremen, superintendents, and other on-site supervisory 

personnel are aware of and carry out the [insert company’s name] obligation to maintain such a 

working environment, with specific attention to minorities or women working at such sites or in 

such facilities. 

 The company will take the following action in order to  

make the company’s Equal Employment Opportunity Policy known to all employees, prospective employees, 

and potential sources of employees, such as schools, employment agencies, labor unions, and college 

placement offices: 

a. Inform all recruitment sources verbally and in writing of the company policy, stipulating that these 

sources actively recruit and refer minorities and women for all positions listed;  

b. Incorporate the equal opportunity clause in all purchase orders, leases, and contracts covered by 

Executive Order 11246, as amended, and its implementing regulations; 

c. Notify minority and women’s organizations, community agencies, community leaders, secondary 

schools, and colleges of the company policy, preferably in writing; 

d. Inform prospective employees of the existence of the company’s affirmative action policy and 

enable such prospective employees to avail themselves of its benefits; 

e. Ensure that employees pictured in consumer or help wanted advertising include both minority and 

non-minority men and women; 

f. Send written notification of the company policies to all subcontractors, vendors, and suppliers with 

requests for appropriate action on their part. 

D. The company will make a good faith effort to meet the designated goals set 

forth by the Office of Federal Contract Compliance Programs for utilizing minorities and females in the various 

crafts on all construction jobs during the time this contractor has a federally-assisted or direct federal 

construction contract. 

E. 

a. When advertising for applicants for employment, the company will include in all such 

advertisements the notation: “An Equal Opportunity Employer.”  The company will insert 

advertisements in newspapers or other publications having a large circulation among minority and 

female groups in the area from which the company’s workforce would normally be derived.  

b. The company will conduct systematic and direct recruitment through public and private employee 

referral sources likely to yield qualified minority group applicants, including, but not limited to, 
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state employment agencies, schools, colleges and minority group organizations. To meet these 

requirements, the company will, through the EEO Officer, identify sources of potential minority and 

female group employees and establish procedures whereby applicants may be referred to the 

company for employment consideration. 

c. The company will encourage its present employees to refer minority and female group applicants 

for employment by posting appropriate notices or bulletins in areas accessible to all such 

employees. 

F. 

a. The company will assist in locating, qualifying and increasing the skills of minority and female 

employees and applicants for employment. 

b. Consistent with its requirements and as permissible under federal and state regulations, the 

company will make full use of training programs, such as pre-apprenticeship, apprenticeship, or 

on-the-job training programs, for the geographical area of contract performance. 

c. To the extent possible, the company will advise employees and applicants for employment of 

available training programs and entrance requirements for such programs.  

d. The company will periodically review the training and promotion potential of minority and female 

employees and will encourage eligible employees to apply for such training and promotion. 

G. Wages, working conditions, and employee 

benefits shall be established and administered, and personnel action of every type, including hiring, upgrading, 

promotion, transfer, demotion, layoff, and termination, will be taken without regard to race, color, religion, sex, 

national origin or disability. The following procedures will be followed: 

a. Periodic inspections of project sites will be conducted to ensure that working conditions and 

employee facilities do not allow discriminatory treatment of project site personnel.  

b. The spread of wages paid within each classification will be periodically evaluated to determine any 

evidence of discriminatory wage practices. 

c. The company will periodically review selected personnel actions in depth to determine whether 

there is evidence of discrimination. Where evidence is found, the company will promptly take 

corrective action. If the review indicates that the discrimination may extend beyond the actions 

reviewed, such corrective action shall include all affected persons. 

d. The company will investigate all complaints of alleged discrimination in connection with its 

obligations under its contracts, will attempt to resolve such complaints, and will take appropriate 

corrective action. If the investigation indicates that the discrimination may affect persons other 

than the complainant, such corrective action shall include such other persons. Upon completion of 

each investigation, the company will inform the complainant of all avenues of appeal.  

H. 

1. The company will keep such records as are necessary to determine compliance with its equal employment 

opportunity obligations. The records kept by the company will be designed to indicate: 

a. The number of minority, non-minority and female group member employees in each work 

classification. 

b. The progress and efforts being made (in cooperation with unions, if appropriate) to increase 

protected group employment opportunities. 
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c. The progress and efforts being made in locating, hiring, training, qualifying and upgrading 

protected group employees. 

d. The progress and efforts being made in securing the services of minority group subcontractors.  

2. All such records will be retained for a period of three years following completion of the contract work and 

shall be available at reasonable times and places for inspection by authorized representatives of the state 

and federal governments. The company reserves the right to require these representatives to show proper 

credentials. 

3. The company will submit all reports required by Executive Order 11246 and appropriate state and federal 

agencies, and will permit access to its books, records, and accounts by the appropriate governmental 

agencies and the Secretary of Labor for purposes of investigation to ascertain compliance with the rules, 

regulations and orders of the Secretary of Labor promulgated pursuant to Executive Order 11246. 

I. The company will use its best efforts to obtain the cooperation of any unions with 

which it has collective bargaining relationships to increase minority and female opportunities within the unions, 

and to effect referrals of minority and female employees by such unions. 

1. The company will cooperate with unions, as appropriate, to develop joint training programs aimed at 

qualifying more minority and female employees for membership in the unions and increasing the skills of 

minority and female employees so that they may have the opportunity to qualify for higher paying 

employment. 

2. The company will encourage the incorporation of an equal employment opportunity clause into any union 

agreements stating that such unions will be bound contractually to refer applicants without regard to race, 

color, religion, sex, national origin, or disability. 

3. In the event a union is unable to refer minority and female applicants as requested by the company within 

the time limit set forth in a union agreement, the company will, through its own recruitment procedures, fill 

the employment vacancies without regard to race, color, religion, sex, national origin, or disability, making 

every effort to obtain qualified female employees. 

4. The company will provide immediate written notification to the Director when a union with which it has a 

collective bargaining agreement fails to refer a minority or woman, or when the company has other 

information that the union referral process is impeding its efforts to meet its obligations. 

J. 

1. When required by federal contract, the company will use its best efforts to utilize minority group 

subcontractors, suppliers and vendors. The company, however, reserves the right to determine if the firm is 

a bona fide Minority Business Enterprise. 

2. The company will use its best efforts to assure subcontractor compliance with equal employment 

opportunity obligations. 

K. The company agrees that it will be bound by the Equal Opportunity Clause required 

by Executive Order 11246 with respect to its own employment practices when it participates in nonfederal 

construction work, during which time it also has a federally-assisted or direct federal contract. 

L. The company agrees it will assist and cooperate actively with the appropriate 

governmental agencies and the Secretary of Labor in obtaining the compliance of contractors and 

subcontractors with the Equal Opportunity Clause and the rules, regulations, and relevant orders of the 

Secretary of Labor. The company will furnish such information as may be required for the supervision of such 



89 

compliance. 

M. All employee facilities provided by the company shall be non-segregated. These 

include, but are not limited to, rest areas, parking lots, drinking fountains, and all other such common facilities.  

Toilets and necessary changing facilities will offer privacy to both males and females.  

N. It is understood that the OFCCP may review our employment practices as well as 

those of any subcontractors the company has employed during the performance of a federally-assisted or direct 

federal contract. If the goals for the employment of minorities and females set by the OFCCP are not being met, 

the company shall still be given an opportunity to demonstrate that it has made every good faith effort to meet 

its commitment. 

 
O. For the purpose of this policy statement, the term “minority” means Black, Hispanic, Asian and 

Pacific Islander, American Indian and Alaskan Native.

For the purpose of this policy statement, a bona fide Minority Business Enterprise is a business, firm, or 

corporation which is at least fifty percent (50%) owned and operated by a minority person or persons.  
 

The purpose of the company’s commitment to specific goals for the utilization of minority and/or female 

employees is to meet the affirmative action obligations under the Equal Opportunity Clause of a federal or 

federally-assisted contract. This commitment is not intended and shall not be used to discriminate against any 

qualified applicant or employee. 

P. The company agrees that it will 

refrain from entering into any contract or contract modifications subject to Executive Order 11246 with a 

contractor or subcontractor debarred from or who has not demonstrated eligibility for direct federal or federally-

assisted construction contracts pursuant to Executive Order 11246.  

Ensure and maintain a working environment free of harassment, intimidation, and coercion at all sites and facilit ies 

where the contractor’s employees are assigned to work. The contractor, where possible, will assign two or more 

women to each construction project. The contractor shall specifically ensure that all foremen, superintendents and 

other on-site supervisory personnel are aware of and carry out the contractor’s obligation to maintain such a working 

environment, with specific attention to minority or female individuals working at such sites or in such facilities.  

Contractors should document all related activities and include the documentation (memoranda, minutes or 

notes of either staff meetings or the EEO Officer’s meetings with supervisors) in a master EEO file. Copies of 

the contractor’s policy should be given to the supervisory staff to inform them of the contractor’s obligation to 

maintain a working environment free of harassment, intimidation and coercion and, where possible, to assign 

two or more women to each construction project. Document all efforts to disseminate the contractor’s policy 

on the maintenance of a harmonious and productive working environment, such as posting a notice of the 

policy and posting the name of a person to contact if an employee feels the policy has been violated.  
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Establish and maintain a current list of minority and female recruitment sources. Provide written notification to 

minority and female recruitment sources and to community organizations when the contractor or its unions have 

employment opportunities available and maintain a record of the organization’s responses. 

Contractors must have a current listing of recruitment sources (updated at least once each year) for minority 

and women craft workers. Keep copies of recent letters to community resource groups or agencies specifying 

the contractor’s EEO policy, the nature of any employment opportunities and the procedure an applicant 

should follow when seeking employment. Note the responses received and the results on the bottom or 

reverse side of the letters or establish a follow-up file for each organization notified. Maintain a log, diary, or 

written summary of contact by telephone or personal contact. Unless OFCCP has accepted a different local 

practice, notify the sources for each new project and/or when the contractor has employment opportunities 

available. Formal briefing sessions should be held, preferably on company premises, with representatives 

from the various recruitment services. 

Maintain a current file of the names, addresses and telephone numbers of all minority and female off -the-street 

applicants and minority or female referrals from a union, a recruitment source or community organization and of 

what action was taken with respect to each such individual. If such individual was sent to the union hiring hall for 

referral and was not referred back to the contractor or, if referred, not employed by the contractor, this shall be 

documented in the file with the reason therefor, along with whatever additional actions the contractor may have 

taken. 

Contractors must have a log of the names, addresses, telephone numbers, and crafts of all minority and 

female applicants. The log should include (a) the date of contact and (b) whether the person was hired. If the 

person was sent to a union for referral, note that fact and what happened. Record follow-up contacts. 

Provide immediate written notification to the Director of OFCCP when the union or unions with which the contractor 

has a collective bargaining agreement has not referred a minority person or woman sent to the union by the 

contractor, or when the contractor has other information that the union referral process has impeded the 

contractor’s efforts to meet its obligations. 

Contractors must have copies of letters sent to comply with this requirement. Care should be taken in drafting 

such letters so that the contractor meets its obligation but does not alienate union officials. Also, document 

any other efforts to facilitate the hiring of a particular individual, such as additional written contact with the 

union specifically requesting referral of that individual. 

Develop on-the-job training opportunities and/or participate in training programs for the area which expressly 

include minorities and women, including upgrading programs and apprenticeship and trainee programs relevant to 

the contractor’s employment needs, especially those programs funded or approved by the Department of Labor. The 

contractor shall provide notice of these programs to the sources compiled under step two above. 

Contractors must have records of contributions in cash, equipment, or contractor personnel (as instructors)  for 

training programs and must have records of the hiring and training of minorities and women from such 

programs. Keep copies of letters informing minority and women’s recruitment sources or schools of these 

programs. Document participation in career days or job fair activities. 
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Disseminate the contractor’s EEO policy by providing notice of the policy to unions and training programs and 

requesting their cooperation with the contractor in meeting its EEO obligations; by including it in any company policy 

manual and collective bargaining agreement; by publicizing it in the company newspaper, annual report, etc.; by 

specific review of the policy with all management personnel and with all minority and women employees at least 

once a year; and by posting the company EEO policy on bulletin boards accessible to all employees at each location 

where construction work is performed. 

Contractors must have a written EEO policy that includes the name of and contact information for the 

contractor’s EEO Officer. The contractor should: (a) include the policy in any company policy manuals; (b) post 

a copy of the policy on all company bulletin boards in the office and on all jobsites; (c) record in reports or 

diaries that all minority and women employees are aware of the policy and that it has been discussed with 

them; (d) record that the policy has been discussed regularly at staff meetings; (e) make copies of newsletters 

and annual reports that include the policy; and, (f) make copies of letters to unions and training programs 

requesting their cooperation in helping the contractor meet its EEO obligations.  

Review, at least annually, the company’s EEO policy and affirmative act ion obligations under these specifications 

with all employees having any responsibility for hiring, assignment, layoff, termination, or other employment 

decisions. The contractor should include specific review of these items with onsite supervisory personnel, such as 

Superintendents and General Foremen, before the initiation of construction work at any jobsite. A written record 

shall be made and maintained identifying the time and place of these meetings, persons attending, subject matter 

discussed, and disposition of the subject matter. 

Contractors must have written records (memoranda, diaries, minutes, notes, etc.) identifying the  

time and place of the annual review meeting, and the separate meetings required prior to the start of work at 

any jobsite, including the persons attending, subject matter discussed and disposition of subject matter.  

Disseminate the contractor’s EEO policy externally by including it in any advertising in the news media, specifically 

including minority and female news media, and providing written notification to and discussing the contractor’s EEO 

policy with other contractors and subcontractors with whom the contractor does or anticipates doing business.  

Contractors must have copies of all advertising in the news media, including media announcements directed 

at minorities and women, with the tagline “Equal Opportunity Employer.”  Contractors should also keep in the 

EEO file copies of letters sent to all subcontractors and suppliers requiring compliance with the contractor’s 

EEO policy. Telephone logs, diaries, notes or memoranda should document follow-up conversations with 

subcontractors and suppliers. 

Direct its recruitment efforts, both oral and written, to minority, female and community organizations, to schools with 

minority and female students and to minority and female recruitment and training organizations serving the 

contractor’s recruitment area and employment needs. Not later than one month prior to the date for the acceptance 

of applications for apprenticeship or other training by any recruitment source, the contractor shall send written 

notification to organizations such as the above, describing the openings, screening procedures and tests to be used 

in the selection process. 
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Contractors must have written records (letters, telephone logs, notes or memoranda) of contacts with minority 

and women’s organizations and recruitment sources, and schools and training organizations, specifying the 

date, individuals contacted, results of the contact, and any follow-up. Contractors should send letters to these 

organizations at least one month prior to the acceptance of applications for apprenticeship or other training, 

describing the openings, screening procedures, and tests to be used in the selection process. Contractors 

should also send letters to area vocational schools, high schools, YWCA, local employment security division 

and the area JTPA (Job Training Partnership Act) office. 

Encourage present minority and female employees to recruit other minority persons and women and, where 

reasonable, provide after school, summer and vacation employment to minority and female youth both on the site 

and in other areas of a contractor’s work force. 

Contractors must have copies of telephone logs, diaries, notes or memoranda indicating contacts (written or 

oral) with minority and female employees requesting their assistance in recruiting other minorities and 

women. If contractors normally provide after school, summer, and/or vacation employment, they must have 

copies of letters sent to various organizations under step nine describing those opportunities. They must also 

have responses received and results noted on the letters or in a follow-up file. 

Validate all tests and other selection requirements where there is an obligation to do so under 41 C.F.R. § 60-3. 

[EEOC Uniform Guidelines on Employee Selection Procedures] [29CRF 1607] 

Contractors must have evidence (correspondence or certificates) that validates all tests, interviews  

and selection procedures that have a disproportionately adverse impact on minorities or women, whether 

used by the contractor, a union or joint apprenticeship committee with which the contractor has a 

relationship. 

Conduct, at least annually, an inventory and evaluation of all  minority and female personnel for promotional 

opportunities and encourage these employees to seek or to prepare for such opportunities through  

appropriate training. 

A contractor must have written records, such as notes, letters, memoranda or personnel files, showing that 

the company makes annual reviews of minority and female personnel for any promotional opportunities and 

notifies these employees of any related training opportunities (formal or on-the-job) and encourages them to 

take advantage of those opportunities. Document activities by the company EEO Officer to encourage all 

minority and female employees to prepare for and seek promotion. 

Ensure that seniority practices, job classifications, work assignments and other personnel practices do not have a 

discriminatory effect by continually monitoring all personnel and employment related activities to ensure that the 

EEO policy and the contractor’s obligations under these specifications are being carried out. 

Contractors must have evidence, such as letters, memoranda, and personnel files or reports (a) that step 

twelve, above, has been carried out; (b) that all collective bargaining agreements have an EEO clause and that  
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their provisions do not operate to exclude minorities and women; (c) that the EEO Officer reviews all hirings, 

seniority practices, job classifications, work assignments, lay-offs, terminations, wage rates, overtime hours, 

training provided on-the-job and monthly work force reports; (d) that the EEO Officer’s job description 

identifies his or her responsibility for monitoring all employment activities for discriminatory effects; and (e) 

that the contractor has initiated corrective action whenever the EEO Officer has identified a possible 

discriminatory effect. Note that compliance with this Step requires the retention of logs and other documents 

related to the contractor’s employment practices so that an appropriate analysis can be conducted.  

Ensure that all facilities and company activities are nonsegregated, except for a separate or single-use toilet and a 

necessary changing facility provided to assure privacy between the sexes. Toilets and changing facilities may be 

used by both sexes if the facilities can be locked from within and thus afford privacy to the user.  

Contractors must have records that announcements of all parties, picnics, etc., were posted and were 

available to all employees; have records that all employment benefits have been offered to all employees; 

have written copies of contacts (written or oral) with supervisory staff regarding the provision of adequate 

toilet and changing facilities to afford privacy between the sexes. 

Document and maintain a record of all solicitations of offers for subcontracts from minority and female construction 

contractors and suppliers, including circulation of solicitations to minority and female contractor associations and 

other business associations. 

Contractors must have copies of letters or other direct solicitations of bids (for subcontracts or joint ventures) 

from minority or women contractors with a record of the specific responses and any follow-up the contractor 

has done to obtain a price quotation or to assist a minority or female contractor in preparing or reducing a 

price quotation; have a list of all minority or female subcontracts awarded, or joint ventures participated in, 

with dollar amounts; have copies of solicitations sent to minority and women’s contractor associations or 

other business associations. 

Conduct a review, at least annually, of all supervisors’ adherence to and performance under the contractor’s EEO 

policies and affirmative action obligations. 

Contractors must have copies of memoranda, notes, letters, reports, and minutes of meetings with 

supervisors regarding their employment practices as they relate to the contractor’s EEO policy and affirmative 

action obligations. Contractors must also have written evidence that supervisors were notified when their 

employment practices affected the contractor’s EEO and affirmative action posture either adversely or 

positively. 

The following information is reprinted from the OFCCP’s Technical Assistance Guide for Federal Construction 

Contractors, Appendix E: Participation Goals for Minorities and Females.  



94 

• Participation rate goals are not designed to be, nor may they properly or lawfully be interpreted as,  

permitting unlawful preferential treatment and quotas with respect to persons of any race, color, religion, 

sex, or national origin. 

• Goals are neither quotas, set-asides, nor a device to achieve proportional representation or equal results. 

Rather, the goal-setting process is used to target and measure the effectiveness of affirmative action efforts 

to eradicate and prevent barriers to equal employment opportunity.  

• Goals under Executive Order 11246, as amended, do not require that any specific position be filled by a 

person of a particular gender, race, or ethnicity. Instead, the requirement is that contractors engage in 

outreach and other efforts to broaden the pool of qualified candidates to include minorities and women.  

• The use of goals is consistent with principles of merit, because goals do not require an employer to hire a 

person who does not have the qualifications needed to perform the job successfully, hire an unqualified 

person in preference to another applicant who is qualified, or hire a less qualified person in preference to a 

more qualified person. 

• Goals may not be treated as a ceiling or a floor for the employment of members of particular groups.  

• A contractor’s compliance is measured by whether it has made good faith efforts to meet its goals , and 

failure to meet goals, by itself, is not a violation of the Executive Order. 

These goals are applicable to all of a contractor’s construction work sites (whether or not these sites are also the 

result of a federal contract or are federally assisted). The goals are applicable to each nonexempt contractor’s total 

onsite construction workforce, regardless of whether or not part of that workforce is performing work on a federal, 

federally assisted or non-federally related project contract or subcontract. 

Contractors should apply to each work site the goal for the geographical area that each particular work site is located 

in.  

The contractor’s compliance with the Executive Order and the regulations in 41 CFR Part 60-4 will be assessed 

based on its implementation of the Equal Opportunity Clause, specific affirmative action  

obligations required by the specifications set forth in 41 CFR 60-4.3(a), and its efforts to meet the goals. The hours of 

minority and female employment and training must be substantially uniform throughout the length of the contract, 

and in each trade, and the contractor must make a good faith effort to employ minorities and women evenly on each 

of its projects. The transfer of minority or female employees or trainees from contractor to contractor or from project 

to project for the sole purpose of meeting the contractor’s goals is a violation of the contract, the Executive Order, 

and the regulations in 41 CFR Part 60-4. Compliance with the goals will be measured against the total work hours 

performed. 

Until further notice, the following goals for female and minority utilization in each construction craft and trade must 

be included in all Federal or federally assisted construction contracts and subcontracts in excess of $10,000.  

Construction contractors that are participating in an approved Hometown Plan (see 41 CFR 60 4.5) are required to 

comply with the goals of the Hometown Plan with regard to construction work they perform in the area covered by 

the Hometown Plan. With regard to all their other covered construction work, such contractors are required to 

comply with the applicable SMSA or EA goal contained in the list below. 
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Construction contractors with 50 or more employees and a direct federal contract (or subcontract) of $50,000 or 

more must prepare a written affirmative action program covering individuals with disabilities for each of its locations 

with 50 or more employees within 120 days after being awarded the contract. Similarly, every construction 

contractor with a direct federal government contract or subcontract entered into or modified after December 1, 2003 

and valued at $100,000 or more must take affirmative action to employ and advance “protected veterans,” which 

include disabled veterans, recently separated veterans, active duty wartime or campaign badge veterans, and 

Armed Forces service medal veterans. Such contractors with over 50 employees must prepare a written affirmative 

action program covering protected veterans for each of its locations with 50 or more employees within 120 days 

after being awarded the contract. 

Both the program for individuals with disabilities and the program for protected veterans must be in writing and the 

contractor must review and update it annually. These affirmative action programs must include, at minimum, the 

following: 

•  Covered contractors invite all applicants to identify themselves as an individual 

with a disability and a protected veteran, before an offer of employment is made. The invitations must be 

repeated when an individual is hired (but before the individual starts work). In addition, the invitations to 

self-identify as an individual with a disability must to extended to current employees, within the first year 

after the contractor enters into a direct federal contract, and again at least every five (5) years. At least once 

between invitations, the contractor must remind employees that they can self -identify as an individual with 

a disability at any time. There is a specific form that must be used for the invitations to self-identify as an 

individual with a disability, which can be found at 

http://www.dol.gov/ofccp/regs/compliance/section503.htm. The invitations to self -identify as a protected 

veteran do not need to follow a specific form, but must (a) state that the contractor is a Federal contractor 

required to take affirmative action to employ and advance in employment protected veterans pursuant to 

VEVRAA; (b) summarize the relevant portions of VEVRAA and the contractor’s affirmative action program; 

(c) state that the individual does not have to self-identify; (d) state that the information will be kept 

confidential; and (e) state that the information will not be used unlawfully nor will the information (or the 

refusal to provide it) subject the applicant to any adverse treatment. The invitation to identify as a protected 

veteran at the pre-offer stage should only request a response as to whether the individual is a protected 

veteran – it should not request that the individual identify the specific protected veteran category to which 

he or she belongs. The post-offer invitation can ask the individual to identify the specific protected veteran 

category to which he or she belongs, but it is not required to do so. 

•  As of the time this publication, the 

utilization goal for IWDs is 7%. Contractors are required to conduct a utilization analysis against this goal. 

This goal is measured by job groups, not the entire workforce, unless the contractor has 100 or fewer total 

employees in which case a single utilization analysis for the entire workforce may be used. This utilization 

analysis, therefore, requires that direct federal construction contractors create job groups containing 

positions with similar pay, job duties and levels of responsibility. 

The hiring benchmark for Protected Veterans is 6.9% as of this publication. The OFCCP published an 

updated benchmark on its website around March of each year. This benchmark is measures against the 

entire workforce. Contractors must analyze its hiring each year to determine whether the benchmark was 

met. 

These two analyses, and supporting documentation, must be maintained for three years  

http://www.dol.gov/ofccp/regs/compliance/section503.htm


132 

•  The following list is a basic description of the sections that are required to be included in the 

written affirmative action plan. The analyses described above and the data collection described below 

should not be included in the written plan as they are confidential analyses. The written plan must be made 

available for review by applicants or employees upon request. 

The VEVRAA and Section 503 regulations require that the policy statement be part of 

the program. The statement must also be posted on bulletin set out specific requirements for the policy 

statement. 

This section includes a description of the contractor’s periodic review of its 

personnel practices, including steps to ensure that the individuals covered by the plan are not 

discriminated against. This section should describe any modifications that have been made or new 

processes that have been developed. The review must be described in such a way that it can be evaluated 

by the contractor and, when audited, the OFCCP. Contractors must be careful of the language used in this 

description to avoid admissions of some form of discrimination.

This section includes a description of the contractor’s schedule for 

periodic review all physical and mental job qualification requirements to ensure that, to the extent 

qualification requirements screen out or tend to screen out qualified disabled individuals or Veterans, they 

are job related and consistent with business necessity and the safe performance of the job. A specific 

schedule for the review must be included.

In this section, the contractor must affirm 

its policy to make reasonable accommodation to the known physical or mental limitations of all otherwise 

qualified individuals with a disability unless it can demonstrate that the accommodation would impose an 

undue hardship on the operation of the business.

The contractor must state that it will (or already has) develop and implement procedures to 

ensure that its employees with disabilities and Veterans are not harassed because of their disability or 

Veteran status.

Outreach, and Positive Recruitment. This section includes a description of 

the contractor’s outreach and recruitment programs designed to recruit individuals with disabilities and 

veterans. The OFCCP recognizes that the scope of a contractor’s efforts in this regard will depend on the 

size of the contractor, its resources, and the extent to which existing practices are adequate. A list of 

potential sources is provided below. 

To assure greater employee cooperation and participation in the 

contractor’s efforts with respect to the disabled and Veterans, this section should include a description  of 

the contractor’s internal procedures to communicate its obligations to employees. Again, the scope of 

activities will depend on the contractor’s size and resources. 

This section should describe the contractor’s required audit and reporting 

system that measures the effectiveness of the AAP; indicates any need for remedial action; determines the 

degree to which the contractor’s objectives are being attained; determines whether individuals with 

known disabilities and Veterans have had the opportunity to participate in all contractor sponsored 

educational, training, recreational and social activities; and measures the contractor’s compliance with the 

AAPs specific obligations. 

In this section, an official of the contractor must be assigned the 

responsibility for implementing the affirmative action program and should be given the necessary 

management support and staff to implement the program.

This section must state that all personnel involved in recruiting, screening, selection, promotion, 

and discipline are trained to ensure that the affirmative action program is implemented.
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•  The contractor shall document the following information regarding applicants and 

hires on an annual basis. This information must be kept for three (3) years: 

• The number of applicants who self-identified as protected veterans or individuals with disabilities or  

who the contractor knows are protected veterans or individuals with disabil ities; 

• The total number of job openings and total number of jobs filled; 

• The total number of applicants for all jobs; 

• The number of protected veterans and individuals with disabilities hired; and 

• The total number of applicants hired. 
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Although not related directly to collective bargaining, contractors and unions are each obligated to work to prevent 

harassment in the workplace, including on the jobsite. Federal law prohibits employment harassment on the basis of 

sex, race, color, national origin, religion, disability, and age. State and local laws may prohibit harassment based on 

other characteristics. Employers should develop, publish and enforce policies that prohibit harassment in the 

workplace by owners, managers, supervisors, fellow employees and customers. The following is a sample of a policy 

that can be a starting point for an employer to develop an anti-harassment policy for use in its own operations. 

The Company’s policy is to promote a respectful work environment. In addition, the Company intends to maintain a 

workplace free of sexual and other harassment and intimidation, including harassment based on race, color, sex 

(with or without sexual conduct), religion, national origin, protected activity (i.e. opposition to prohibited 

discrimination or participation in the complaint process), age, disability, veteran status or any other protected 

categories. Harassment will not be tolerated by the Company. The Company is also committed to ensuring that its 

employees are not subjected to harassment by non-employees. Accordingly, this policy applies to management, 

non-management employees, customers, vendors, and others with whom we have a relationship.  

Sexual and other harassment is a form of misconduct that undermines the integrity of the employment relationship. 

Harassment is not only offensive, but it may also harm morale and interfere with our effectiveness and our ability to 

fulfill our responsibilities to our customers. All employees must be allowed to work in an environment free from 

unsolicited and unwelcome sexual overtones and harassment in any form. It is also important to recognize that the 

workplace travels with us wherever we go (including conferences, meetings, casual get-togethers after work). 

Accordingly, harassment is not tolerated on Company property or any other location. 

Sexual harassment, for purposes of this policy, is defined as unwelcome sexual advances, requests for sexual favors, 

and other verbal or physical conduct of a sexual nature when:  (1 ) submission to such conduct is made either 

explicitly or implicitly a term or condition of the individual’s employment; (2) submission to or rejection of such 

conduct by an individual is used as the basis for employment decisions affecting such individual; or (3) such conduct 

has the purpose or effect of unreasonably interfering with an individual’s work performance or creating an 

intimidating, hostile, or offensive working environment.  

Sexual harassment does not mean occasional compliments of a socially acceptable nature. However, sexual 

harassment does include, but is not limited to, actions such as: 

• sex-oriented verbal “kidding” or abuse, crude or offensive language, jokes, or pranks. 

• possession, display, or distribution of photographs, drawings, objects, or graffit i of a sexual nature 

(employees should keep in mind that this type of material may not be placed on walls, bulletin boards, or 

elsewhere on Company property, nor should it be circulated in the workplace). 

• subtle or other pressure for sexual activity. 

• epithets, slurs, put-downs, negative stereotyping, or threatening, intimidating or hostile acts. 

• physical conduct such as patting, pinching, or constant brushing against another’s body. 
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• explicit demands for sexual favors, whether or not accompanied by implied or overt promises of preferential 

treatment or threats concerning an individual’s employment status.  

• offensive sexual flirtations, advances or propositions. 

• any other offensive, hostile, intimidating, or abusive conduct of a sexual nature.  

Keep in mind that this Policy applies not only to sexual harassment, but to harassment in general. Therefore, the 

above activities or conduct that relate to an individual’s race, sexual orientation, gender identity, age, religion, 

national origin, disability, and any other protected category may also violate our Policy. For example, written or 

graphic material that defames or shows hostility or aversion toward an individual or group (including religious 

groups) violate this Policy. 

We have adopted a complaint procedure that assures a prompt, thorough, and impartial investigation of all 

complaints, followed by swift and appropriate corrective action where warranted. We encourage employees to 

report harassment and other inappropriate conduct before it becomes severe or pervasive. While not all incidents of 

harassment violate the law, we intend to prevent and correct harassment and other inappropriate conduct before it 

rises to the level of a violation of law.  

Any employee who believes that he or she has been a victim of some form of sexual or other harassment or other 

inappropriate conduct or behavior should report the incident immediately to ___________________________. No 

one will be subject to adverse treatment or retaliation because they report harassment or provide information 

concerning such reports.  

All supervisors and other members of management are held accountable for the effective administration of this 

Policy. If a supervisor or other member of management is advised of any alleged violation of this Policy, or if he/she 

independently observes conduct which may be prohibited by this policy, he/she must immediately report the matter 

to ________________ so that an appropriate investigation can be initiated. Under no circumstances will the 

individual who conducts the investigation or who has any direct or indirect control over the investigation be subject 

to the supervisory authority of the alleged harasser. 

In addition to the above, any employee who is aware of any conduct or other circumstances that may violate this 

Policy must report this to __________________.  

The complaint and information collected during such an investigation will be kept confidential to the extent possible 

and will not be disclosed unnecessarily or to persons not involved directly in conducting the investigation and 

determining what action, if any, to take in response to the complaint. Complete confidentiality cannot be guaranteed 

because an effective investigation usually requires revealing certain information to the alleged harasser and 

potential witnesses. 

Following the receipt of a complaint, management will initiate a prompt investigation. Typically, this investigation will 

involve an initial interview with the complainant and interviews with any other individuals who are involved, including 

the accused employee. If, following a complaint of sexual or other harassment, an investigation reveals that some 

act of sexual or other harassment, or other inappropriate conduct or behavior, has occurred, prompt and appropriate 

corrective action will be taken. If no determination can be made because the evidence is inconclusive, the parties 

will be informed of this result and of any preventive measures that will be undertaken, which may include 

counseling, training, and/or monitoring.  

The person who engaged in inappropriate conduct or behavior in violation of this Policy will be subject to sanctions 

or penalties, up to and including suspension and/or immediate termination of employment. If the offender is not a 

Company employee, we will take reasonable measures to the extent we can exercise any control over the problem.  
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